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CHAPTER  7 


QUALIFICATIONS  OF  LOCATORS 


A.  Citizens. 


Section  1  of  the  Mineral  Location  Law  of  1872  grants 
the  right  of  exploration,  occupancy,  and  purchase  of  valuable 
mineral  deposits  in  lands  belonging  to  the  United  States  to 
"citizens  and  those  who  have  declared  their  intention  to 
become  such" .  1/ 


1.  Residence. 


A  citizen  who  resides  in  one  state  may  make  a  location 
in  another  state,  and  a  corporation  organized  under  the  laws 
of  one  state  may  make  a  location  in  any  state  in  which  it  has 
the  power  to  acquire  and  hold  real  property.  2/ 


2 .  Corporations . 


A  corporation  created  under  the  laws  of  one  of  the  states 
of  the  United  States  may  locate  or  join  in  the  location  of  a 
mining  claim  upon  the  public  lands  of  the  United  States,  in 


1/  30  U.S.C.  §  22  (1964) . 

2/  Book  v.  Justice  Min.  Co.  58  Fed.  106  (C.C.D.Nev. 
1893);  see  O'Connell  Gold  Mines,  Ltd.  v.  Baker,  63  Cal.App.2d 
384,  146  P . 2d  967  (1944)  . 
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like  manner  as  an  individual  citizen.  1 / 

Some  of  the  earlier  cases  suggested  that,  for  a  corpora¬ 
tion  to  be  a  qualified  locator,  all  shareholders  must  be 
citizens.  2/  In  considering  jurisdictional  questions  in  the 
federal  courts,  it  early  became  an  established  rule  that 
when  a  corporation  organized  under  state  law  is  a  party,  it 
is  conclusively  presumed  that  the  stockholders  are  all 
citizens  of  that  state.  3/  The  same  rule  was  applied  to  the 
location  of  mining  claims,  and  it  is  now  recognized  that  a 
corporation  organized  under  the  laws  of  the  United  States,  or 
of  any  state  or  territory,  may  locate  mining  claims,  irres¬ 
pective  of  the  ownership  of  some  or  all  of  the  stock  of  the 
corporation  by  persons,  corporations,  or  associations  not 
citizens  of  the  United  States.  4/ 

In  1887,  legislation  was  enacted  by  Congress  providing 
that  no  corporation,  more  than  20  percent  of  whose  stock 
was  owned  by  persons  not  citizens,  could  acquire  or  hold  any 
real  estate  in  any  of  the  Territories  of  the  United  States.  5/ 


1 /  McKinley  v.  Wheeler,  130  U.S.  630  (1889);  North 

Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed.  322  (C.C.D.Cal. 
1880);  Thomas  v.  Chisolm,  13  Colo.  105,  21  Pac .  1019  (1889); 
Bay  State  Gold  Min.  Co.  v.  Trevillion,  10  L„D„  194  (1890) 

(mill  site) . 

2 J  McKinley  v.  Wheeler,  130  U.S.  630  (1889);  Thomas 

v.  Chisolm,  13  Colo.  105,  21  Pac.  1019  (1889).  Apparently 
contra,  although  the  point  was  not  discussed,  is  North  Noon¬ 
day  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed.  522  (C.C.D.Cal.  1880). 

3/  Louisville,  C .&  C.R.  v.  Letson,  43  U.S.  (2  How.) 

497  (1844). 

4/  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  455  (9th  Cir. 
1895);  Opinion  of  the  Secretary,  28  L.D.  178  (1899);  Instruc¬ 
tions,  51  L.D,  62  (1925);  Opinion  of  the  Associate  Solicitor, 
Division  of  Public  Lands,  M-36738  (July  15,  1968);  cf.  43 
C.F.R.  §  3101.2  (1968)  (mineral  leasing). 

5 /  Act  of  Mar.  3,  1887,  ch.  340,  24  Stat.  476, 
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This  statute  was  amended  in  1897,  the  section  imposing  the 
limitations  upon  such  corporations  being  omitted.  1/ 


ether  a  corporation ,  in  locating  a  mining  claim  is 
- -■  vires  is  not  a  matter  within  the  jurisdiction 
of  the  Department  of  the  Interior,  but  rather  is  a  question 
e  ween  fie  corporation  and  the  state  under  whose  laws  it  was 
oigamzeo,  or  between  the  corporation  and  its  stockholders.  2/ 


3 .  Minors 


A  location  may  be  made  by  a  minor,  acting  either  person¬ 
al  ^  °r  ^  you§h  an  agent.  3/  The  statute  makes  no  requirement 
that  a  citizen,  to  be  entitled  to  locate  a  mining  claim  be 

oi  any  particular  age.  4/  The  regulations,  however,  purport 
o  limit  the  right  to  locate  a  mining  claim  to  "minors  who 
ave  reacned  the  age  of  discretion".  5/  Acts  may  be  done  on 
ehalf  of  minors  by  trustees,  guardians,  and  other  legal  rep¬ 
resentatives  or  agents,  and  if  the  principal  is  a  qualified 
person  the  representative  or  agent  may  locate  a  mining  claim 
on  his  behalf.  The  regulation  declaring  that  a  minor  below 
the  age  of  discretion  is  not  qualified  to  locate  a  mining 
claim  would,  if  valid,  prevent  any  location  from  being  made 
on  his  behalf  by  his  representative  or  agent,  and, 


1/  Act  of  Mar.  2,  1897,  ch.  363,  29  Stat.  618. 

nonrf  Rose  No*  and  Rose  No.  2  Lode  Claims,  22  L.D.  83 

(1-896)  . 

3/  Thompson  v.  Spray,  72  Cal.  528,  14  Pac .  182  (1881). 

M  ^  Compare  the  homestead  law,  43  U.S.C.  §  161  (1964): 

Every  person  who  is  the  head  of  a  family,  or  who  has  arrived 

at  the  age  of  twenty-one  years  .  .  .  . " 

5/  43  C.F.R.  §  3401.2  (1968). 
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in  effect,  declares  that  he  is  not  a  citizen.  1/  Whether  the 
minor  is  himself  above  or  below  the  age  of  discretion  should 
not  be  determinative  of  the  validity  of  acts  done  on  his  be¬ 
half  by 'those  with  power  so  to  act.  It  should  be  noted  that 
oil  and  gas  leases  may  be  issued  to  guardians  or  trustees  of 
minors  in  their  behalf,  regardless  of  whether  the  minors  are 
above  or  below  the  age  of  discretion.  2/ 


4 .  Women . 


Women,  married  or  single,  who  are  citizens  of  the  United 
States  or  who  have  declared  their  intention  to  become  such 
may  locate  mining  claims  on  the  public  domain  and,  upon  due 
compliance  with  the  law,  may  obtain  patents  for  such  claims .  3/ 


5 .  Paroled  convicts . 


At  common  law,  conviction  of  treason  or  a  felony  and 
sentencing  therefor,  resulted  in  an  extinction  of  civil  rights 
referred  to  as  civil  death,  which  prevented  the  person  sen¬ 
tenced  from  performing  any  legal  function.  4/  The  doctrine 
of  civil  death  does  not  generally  obtain  in  the  United  States 
and  in  the  few  states  in  which,  by  statute,  it  does  prevail, 


1/  Thompson  v.  Spray,  72  Cal.  528,  14  Pac .  182  (1881)- 
see  Atchley  v.  Varner,  138  Okl.  156,  280  Pac.  616  (1929). 

2/  43  C  „  F  „  R .  §  3101.1  (1968). 

3/  Decision  of  the  Commissioner,  Nov,  13,  1877  Sic- 

^e^s»  1L _ Mining  Laws  -4  93  (1881);  Atchley  v.  Varner  138 

Okl.  156,  280  Pac.  616  (1929);  see  Act  of  Jan.  22,  1880  30 

U.S.C.  §  29  (1964)  .  ~~  ’ 

4/  18  C.J.S.  Convicts  §  2. 
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it  is  considered 
imprisonment.  1/ 


to  be  coincident  only  with  the  period  of 


whether  ^in^light-^f01™*1 1  ’  ~  the  question  presented  was 

providing  that  "  /  atUte  °f  the  Terri?°ry  of  Alaska 

„  *  g  that  a  Jud§ement  of  imprisonment  in  the  peniten- 

of  the  any  term  leSS  than  life  ^spends  all  civil  rights 
of  such'imnr S°  •  •  d«ring  the  time  or  duration 

Piration  of  h'  Tn  ’  3  convict>  Pooled  prior  to  the  ex- 
mininv  7  f  H  m’  Was  a  qualified  locator  under  the 

laws-  The  court  found  it  unnecessary  to  decide  this 

has  h°f’  and’  ccTParinS  ^  case  with  tha/of  an  alien  who 
citizenship  ^eld  TTt  °u  interveninS  rights,  declared  his 


B. 


Aliens . 


1. 


Power  to  acquire  and  hold  mining  claims 


and  cm  lr  1  ’  allen  C0Uld  take  by  deed  °r  devise 

wM  eh  7a  against  everyone  except  the  sovereign 

which  alone  could  divest  him  of  his  title  or  interested 

then  only  upon  office  found,  that  is,  upon  the  fact  of  alien 
age  being  authoritatively  established  by  a  public  officer 


U  18  C „ J „ S .  Convicts  §  4. 
2/  22  F .  2d  753  (1927)  . 
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upon  an  inquest  held  at  the  instance  of  the  government.  1/ 
This  rule  was  generally  recognized  in  this  country,  but  In 
some  jurisdictions  it  was  thought  to  be  inapplicable  in  the 
interpretation  of  the  mining  laws,  the  courts  holding  that 
an  alien  could  not  obtain  the  right  of  exclusive  possession 
either  by  location  or  purchase,  and  could  be  ousted  by  a 
citizen  making  a  subsequent  location.  2/  In  these  juris¬ 
dictions,  rules  were  evolved  which  governed  cases  involv¬ 
ing  the  transfer  of  a  mining  claim  to  or  from  an  alien. 

The  transfer  of  a  claim  to  a  citizen  by  an  alien  was 
usually  held  to  vest  in  the  citizen  a  good  and  valid  title 
to  the  claim,  in  the  absence  of  intervening  rights.  3/ 


1/  Doe  ex  dem.  Governeur  v.  Robertson,  24  U.S.  (11 
Wheat.)  332  (1826);  Cross  v.  Del  Valle,  68  U.S.  (1  Wall.) 

13  (1864);  Phillips  v.  Moore,  100  U.S.  208  (1879);  cf.  15 
Op.Att'y  Gen.  29  (1875):  "As  Daly  must  deduce  his  title  to 
a  patent  through  Spofford,  nothing  occurs  to  me  to  hinder 
the  application  to  his  case  of  the  well-known  rule  by  which 
at  common  law,  purchasers  of  land  from  aliens  took  their 
title  subject  to  all  the  disabilities  of  their  assignors. 

(2  Kent,  61.)  The  present  proceeding  is  one  between  the 
United  States  and  the  representative  of  an  alien  and  there¬ 
fore  such  disabilities  must  control  the  result.  No  office 
found  is  necessary.  (1  Eden,  128)." 

2/  Chapman  v.  Toy  Long,  5  Fed.Cas.  497  (No.  2,610) 
(C.C.D.  Ore.  1876);  North  Noonday  Min.  Co.  v.  Orient  Min. 

ioFed*  322  (C-C-D-Cal-  1880);  Anthony  v.  Jill son,  83  Cal. 

sp^M2«a«?C’Juu-(189°);  Bohanon  v-  Howe,  2  Ida.  417,  17  Pac. 
583  (1888);  Tibbitts  v.  Ah  Tong,  4  Mont.  536,2  Pac.  759 

(1882);  Wulff  v.  Manuel,  9  Mont.  279,  23  Pac.  723  (1890)- 
Golden  Fleece  G.  &  S.  M.  Co.  v.  Cable  Consolidated  G.  &  S 
M.  Co.,  12  Nev.  312  (1877)  (dictum). 

2/  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed . 

522  (C.C.D. Cal.  1880);  Ferguson  v.  Neville,  61  Cal.  356 

Contra ,  Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  Min.  Co.,  114  Cal.  100,  45  Pac.  1047  (1896). 
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In  California  the  rule  seems  to  have  been  that,  although  an 
alien  could  not  locate  a  mining  claim,  he  could  take  by  con¬ 
veyance.  1 /  If  a  citizen  and  an  alien  located  a  claim  not 
exceeding  the  amount  of  ground  allowed  to  one  locator,  the 
claim  was  said  to  be  valid  as  to  the  citizen,  at  least  in  the 
absence  of  knowledge  on  his  part  of  the  alien’s  disability.  2/ 

Courts  in  other  jurisdictions  held  that  the  incapacity 
of  an  alien  to  locate  or  hold  an  unpatented  mining  claim 
could  be  raised  only  in  an  action  to  which  the  United  States 
is  a  party,  3/  and  this  position  was  adopted  by  the  Supreme 
Court  in  Manuel  y.  Wulff  4/  and  McKinley  Creek  Min.  Co.  v. 
Alaska  United  Min.  Co.  5/  The  rules  laid  down  by  these  cases 
have  been  restated  by  other  courts  as  follows: 

The  fact  that  a  claim  is  located  by  an  alien 
can  only  be  taken  advantage  of  by  the  government. 

The  vocation  is  not  illegal  or  void,  but,  at  most, 
is  only  voidable  by  the  act  of  the  government.  A 
subsequent  declaration  of  intention  by  a  locator, 
or  one  having  an  interest  in  the  claim,  prior  to 
the  inception  of  any  adverse  rights,  relates  back  to 
the  date  of  the  location,  or  acquisition  of  the 
alien's  interests  therein,  and  validates  the 


1/  Ferguson  v.  Neville,  61  Cal.  356  (1882);  Lee  Doon 
v.  Tesh,  68  Cal.  43,  8  Pac .  621  (1885). 

2/  North  Noonday  Min.  Co.  v„  Orient  Min.  Co.,  1  Fed. 
522  (C.C.D.Cal.  1880);  Golden  Fleece  G.  6c  S.  M.  Co.  v.  Cable 
Consolidated  G.  6c  S.  M.  Co.,  2  Nev.  312  (1877). 

V  Billings  v.  Aspen  Min.  6c  Smelting  Co.,  51  Fed.  338 
(8th  Cir.  1892),  reh.den.  52  Fed.  250  (8th  Cir.  1892);  Gorman 
Min.  Co.  v.  Alexander,  2  S.D„  557,  51  N.,W.  346  (1892). 

4/  152  U  S.  505  (1894)  . 

5/  183  U.S.  563  (1902). 
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transaction."  1/ 

M.  .  .  the  question  of  qualification  of  the 
ocator  of  a  mining  claim,  so  far  as  the  validity 
hereof  rs  affected  by  his  alienage,  is  one  which 
cannot  be  raised  or  determined  in  actions  between 

private  individuals  wherein  the  United  States  is 
not  made  a  party."  2/ 

Even  after  the  decision  in  Manuel  y.  Wul ff  it  was 
suggested  by  one  court  that  a  qualified  locator  may  relo- 

,  ?  ‘i1?*™  the.  Possession  of  an  alien  who  has  not 

c  ared  his  intention  to  become  a  citizen,  if  such  relo- 
cation  be  made  without  force  or  violence,  and  prior  to  the 
declaration  of  intention  of  naturalization  of  the  alien 
or  conveyance  of  his  rights  in  claim  to  a  citizen.  3/ 
However,  the  more  recent  authority  is  to  the  effect~that 
an  alien  may  own  an  unpatented  mining  claim  and  may 


1/  Shea  v.  Nilima,  133  Fed.  209  (9th  Cir.  19041 
Accord,  Lone  Jack  Min.  Co.  v.  Megginson,  82  Fed.  89  (9th  Cir 
1897).  Similarly,  the  transfer  of  a  claim  to  a  citizen  bv  an 
len  vests  in  the  citizen  a  good  and  valid  right  to  the  claim 

(1899VnwnG°ld  Mi?'.C°'  V-  Burke>  6  Ariz‘  323-  57  Pac.  641 

Pac  360  fl 8991  V'JrmmP  Conso1-  Min-  c°-.  19  Utah  66,  56 

29  UtaS  44  82’p  V;  ®°Jd  &  C°Pper  Co'  of  Bingham, 

Utah  443,  82  Pac .  475,  110  Am. St. Rep.  719  (1905). 

2/  Holdt  v.  Hazard,  10  Cal.App.  440,  102  Pac  540  119091 
Accord,  Herrington  v.  Martinez,  45  F.Supp  543  Is  iq/9,? 

McCarthy  v.  Speed,  11  S.  D.  362,  77  N  iTi90  (1M8)  %2>  ' 

Par  Inn  K1!OI1oV'7riU!?h  Consol.  Min.  Co.,  19  Utah  66,  56 

L  D  345  '  f  i«9  vi*  f »  ReP  v, a  (1899).  In  Leary  v.  Manuel  ,  12 

L-D.  345  (1891)  it  was  held  that  allowance  of  an  entry  by  an 

aiien  constitutes  a  segregation  of  the  land,  and  a  location 

?^%Chereaj  tef  couId  not  confer  any  interest  upon  the 
ator  as  against  the  entryman  or  the  government. 
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protect  his  property  rights  in  the  courts.  1/ 

The  United  States  need  not  wait  until  application  is 
made  for  patent,  but  may,  at  any  time,  question  the  right  of 
an  alien  to  the  occupancy  or  possession  of  an  unpatented  min 


Once  a  patent  has  been  issued  to  an 
collaterally  attacked  on  the  ground  of  al 
person.  3/ 


alien,  it  cannot  be 
ienage  by  a  third 


Declaration  of  intention . 


. . .  n  ltS  surface,  the  statute  permitting  location  only  by 
y ty®ns  a?d  those  who  have  declared  their  intention  to  become 
such  discriminates  against  aliens  generally.  In  1872  how¬ 
ever,  only  persons  of  Mongolian  descent  were  not  permitted  to 


V  Ginaca  v.  Peterson,  262  Fed.  904  (9th  Cir.  1920)- 
Vevelstad  v.  Flynn,  230  F.2d  695  (9th  Cir.  1956).  And  see’ 
Tornanses  v.  Melsing,  109  Fed.  710  (9th  Cir.  1901);  itotaon 
v.  Martinez,  45  F.Supp.  543  (S.D.Cal.  1942). 

2/  Hugh  MacCallum  Woodworth,  72  l.D.  233  (1965). 

1(  Billings  v.  Aspen  Min.  &  Smelting  Co.,  51  Fed.  338 
(8th  Cir.  1892),  r eh. den.  52  Fed.  250  (9th  Cir.  1892);  Justice 
Mm.  Co.  v.  Lee,  21  Colo.  260,  40  Pac .  444  (1895). 
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become  naturalized,  1/  and  hence  could  not  make  a  declaration 

”te"t^°n'  aad  the  effect  of  the  statute,  particularly  in 
light  of  the  subsequent  decision  of  the  Supreme  Court  in 

v-^l|f»  Wfls  to  discriminate  only  against  persons 
of  Mongolian  descent. 

In  several  cases  it  has  been  said  that  a  declaration  of 
intention  relates  back  to  the  date  of  the  location,  if  no 

MnnrS?/rlf  attached  prior  to  the  date  of  the  declara¬ 

tion  2/  However,  Manuel  v.  Wulff  indicates  that  even  where 
an  adverse  claim  has  attached,  the  declaration  will  relate 

nrnfo1j,ma  6  aPy  ^me  before  judgment  in  an  adverse 
p  oceedmg,  and  the  later  decisions  of  the  federal  courts 

r?^atVhat  a  third  perSOn  cannot  in  any  event  obtain 
rights  adverse  to  those  of  an  alien  locator.  3/ 


17  The  first  naturalization  acts  extended  only  to  white 

JanS°?q‘  17QS  ?6 *  1790>  Ch’  3>  1  Stat'  103;  Act  of 

ch  -JV  ;  C?i,20’  1  S^at-  4141  Act  of  April  14,  1802, 

Z°>  2  Stat*  153;  Act  of  Mar.  26,  1804,  ch  47  2  Stat 

°V?,  ^  186'  *  Zloty' 

’  9’  M16,  9  Stat-  310.  The  naturalization  laws 

were  extended  "to  aliens  of  African  nativity  and  to  persons 
of  African  descent"  by  Act  of  July  14,  1870,  ch.  254^  16 

234  -  Chinese  aliens  were  made  eligible  for  naturali¬ 
zation  by  act  of  Dec.  17,  1943,  ch.  344,  57  Stat.  600. 

c  M,  ~  ,  Croesus  Min-,  Mill,  &  Smelting  Co.  v.  Colorado  Land 

r n  M  ’  7  l  78  (C-C-D-Colo.  1884);  Lone  Jack  Min. 

133  Fed  r  Fe?Q  8?  (9th  Cir’  1897)  5  Shea  v.  Nilima, 

164  mmo?  r  e  ^  u  4);  McEv°y  V>  Meggfnson,  29  L.D. 

419  i1oq„N)-^£2T£££’.Anth°ny  v‘  "III Ison,  83  Cal.  296,  23  Pac. 

held(not  toVrellteaback)  lntentlon  made  day  after  location 

3/  Ginaca  v.  Peterson,  262  Fed.  904  (9th  Cir.  1920)- 
ernngton  v.  Martinez,  45  F.Supp.  543  (S.D.Cal.  1942). 
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Under  the  provisions  of  the  Act  of  July  17,  1862,  ch. 
200,  §  21,  1 J  any  alien  over  the  age  of  21  years  who  had  been 
honorably  discharged  from  the  United  States  Army  could  be 
naturalized  without  the  filing  of  a  declaration  of  intention. 
Although  the  Commissioner  of  the  General  Land  Office  inter¬ 
preted  this  statute  to  mean  that  an  honorable  discharge  was 
equivalent  to  a  declaration  of  intention ,  2/  the  Utah  court 
declined  to  follow  this  interpretation,  saying,  however,  that 
the  fact  that  a  locator  had  served  in  the  army  and  was  honor¬ 
ably  discharged  has  a  strong  bearing  tending  to  show  a  declar 
ation  of  intention  to  become  a  citizen,  as  well  as  strong 
circumstance  tending  to  show  naturalization,  and,  in  connec¬ 
tion  with  other  facts  and  circumstances,  might  be  sufficient 
to  show  that  fact  itself.  3/  The  filing  of  a  declaration  of 
intention  was  made  optional  by  Section  334(f)  of  the  Immi¬ 
gration  and  Nationality  Act  of  1952,  4/  but  the  fact  that  it 
has  been  made  optional  apparently  does  not  affect  the  require 
ment  of  the  mining  law  that  an  alien,  in  order  to  locate, 
must  have  declared  his  intention  to  become  a  citizen. 

The  privilege  of  locating  a  mining  claim  by  one  who  has 
declared  his  intention  to  become  a  citizen  may  be  lost  by 
abandonment  of  such  intention.  5/ 


3  o  Adverse  proceedings . 


An  apparent  exception  to  the  rule  that  only  the  govern¬ 
ment  may  attack  a  mining  claim  on  the  basis  of  the  alienage 
of  the  locator  is  that  in  adverse  proceedings,  brought  upon 


1/  12  Stat.  597 

2/  Instructions,  2  L,D,  194,  195  (1883). 

3/  Strickley  v.  Hill,  22  Utah  257,  62  Pac .  893  (1900). 
4/  8  U.S.C.  §  1445(f)  (1964) . 

5/  See  Saturday  Lode  Claims,  29  L  D,  627  (1900). 
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an  application  for  a  patent,  both  the  applicant  and  the 
dversing  claimant  must  plead  and  prove  cltizenshiD  The 
purpose  of  such  proceedings  is  not  only  to  settle  the  contro 

either ^arty^as  LlinstX^’  ^  C°  d\te™ine 

CCiniV:  fecP  ~XSeh1/a  gf ^reign 

is  in  effect  a  party  to  the  proceeding,  and"the  obiection 

as  a  b^’the0  ^  interpOSed 


Treaties  and  statutes . 


granted  Chfn^se  V  and  Italian  4/  nationals  are 

mineral  resources  "afire  zr^rT^00  ^  exPloita^on  of 


,Sf,  y.  ?onisin8S  v-  AsPen  Min .  &  Smelting  Co.  51  Fed  vis 
(8th  Cir .  1892)  reh.den.  52  Fed.  250  (8th  Cir  l’s  ^  t  ),  3 
v.  Helmer ,  104  Fed  1  7ft  (r  r  n  r»  ^  *  -*-892)  ,  Lohman 

77  Ark.  195,  91  S  W  SSS^ion^n'  19°0)  !  Matlock  v.  Stone, 

Z'  2886(19lof  Si*  48  C°}°:  PVacEa5888e,R?3C9krSdt. 

«,'56  nJ.  3»i;  (189?)  •' 

iTi.lX,  So?3  P“-  580  <1900>:  ^  il2?XSh- 


Mrli;«hl?25?:“rs:  rjjsf 


granted  to  Greek  1/  and  Danish  2/  nationals,  but  is  denied  to 
Irish  nationals.  3/  ~ 

In  treaties  with  Japan,  4/  Israel,  5/  and  Germany,  6/  the 
United  States  reserved  the  right  to  limit  the  extent  to  “ 
which  aliens  could  establish,  acquire  interest  in,  or  carry 

on  enterprises  engaged  in  the  exploitation  of  natural 
resources . 

Native-born  citizens  of  Canada  are  accorded  in  Alaska 
the  same  mining  rights  and  privileges  accorded  to  citizens 
of  the  United  States  in  British  Columbia  and  the  former 
Northwest  Territory,  7/  The  differences  in  the  systems 
existing  in  Alaska  and  Canada  have  prevented  this  statute 


1/  Treaty  With  Greece  on 
gation,  Aug.  3,  1951,  art.  XII, 
1829,  T.I.A.S.  No.  3057, 


Friendship,  Commerce  and  Navi- 
par.  2,  [1954]  2  U.S.T.  &  0,1  A 


.  — ^  Treaty  With  Denmark  on  Friendship,  Commerce  and  Navi- 

QnR1OOK0CT,T1;  l951’  a,rt'  VII>  par-  2’  0961]  1  U.S.T.  &  O.I.A 
908,  915,  T.I.A.S.  No.  4797. 


.  — ^  Treaty  With  Ireland  on  Friendship,  Commerce  and  Navi- 

?or10oA,  J3n'  21 ’  1950’  Protocol  par.  6,  [1950]  U.S.T.  &  O.I.A, 
785,  804,  T.I.A.S.  No.  2155. 


4_/  Treaty  With  Japan  on 
gation,  Apr.  2,  1953,  art.  VII, 
O.I.A.  2063,  2069,  T.I.A.S.  No 


Friendship,  Commerce  and  Navi 
par.  2,  [1953]  2  U.S.T,  & 
2863. 


.  — ^  Treaty  With  Israel  on  Friendship,  Commerce  and  Navi  - 

gation,  Aug.  23,  1951,  art.  VII,  par.  2,  [19541  1  U.S  T„  & 
O.I.A.  550,  557,  T.I.A.S.  No.  2948. 


.  — ^  Treaty  With  Germany  on  Friendship,  Commerce  and  Navi 
gation,  Oct.  29,  1954,  art.  VII,  par.  2,  [19561  2  U.S.T,  & 
O.I.A.  1839,  1847,  T.I.A.S-  No.  3593. 

V  Act  of  May  14,  1898,  48  U  S.C.  §  392  (1964). 
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from  being  given  any  effect.  1/ 


C .  Agents . 


A  location  may  be  made  by  an  agent,  either  in  the  name 
of  the  principal  or  in  his  own  name  on  behalf  of  the  princi¬ 
pal.  2/  The  agent  may  perform  every  act  necessary  to  perfect 
the  location,  including  the  execution  of  such  affidavits  as 
may  be  required  by  state  law  or  local  rules.  3/  Both  the 
agent  4/  and  the  principal  5/  must  be  qualified  locators. 
Since  a  corporation  may  include  not  more  than  20  acres  in  a 
single  placer  location,  it  may  not,  by  acting  through  a 


/1Q  y  Regulations,  §§  52-55,  27  L.D.  248,  266-268 
(1898);  Opinion,  28  L.D.  178  (1899). 

so  I'  1n^3/C*F’R#  ^  3^01*2  (1968);  Book  v.  Justice  Min.  Co., 
58  Fed.  106  (C.C.D.Nev.  1893);  McCulloch  v.  Murphy  125  Fed. 

147  (C.C.D.Nev.  1903);  United  States  v.  California  Midway  Oil 

259Qf^d/iot/3N  ^S,D‘Cal*  1919)>  Rush  v.  French,  1  Ariz .  90, 

2j  lac.  816  (1874);  Rundle  v.  Republic  Cement  Corp . ,  86  Ariz. 

96,  341  P.2d  226  (1959);  Moore  v.  Hamerslag,  109  Cal.  122  41 

!^qq-7?05  (I895);  Schultz  v.  Keeler,  30  Ida.  568,  13  Pac .  481 
(1887);  Wermer  v.  McNulty,  7  Mont.  30,  14  Pac.  643  (1887)- 

Straup>  17.Wy°-  1.  95  Pac.  849,  129  Am. St. Rep/ 

1093  (1908);  Sold  Again  Fraction  Mining  Lode,  20  L.D.  58  (1895)* 
|ee  Gore  v.  McBrayer,  18  Cal.  582  (1861);  Morton  v.  Solambo 

5nnPnQ7//‘  C°‘’  26  Cal*  527  (1864)j  Murley  v.  Ennis,  2  Colo. 

JUU  ( io  74)  . 

Cf.  _  ,  “ap  v-  pattison,  4  Ida.  473,  42  Pac.  504,  95  Am. 

St. Rep.  (1895). 

4/  See  43  C.F.R.  §  3451.3  (1968). 

,,  ,  C.F.R,  §  3401.2  (1968);  Capricorn  Placer,  10  L.D. 

641  (1890);  Hook  v.  Latham,  11  L.D.  425  (1890). 
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number  of  agents,  locate  a  claim  in  excess  of  20  acres.  1/ 
Similarly,  an  individual  cannot,  by  the  use  of  "dummy"*  ” 

ocators,  obtain  an  interest  in  a  placer  location  in  excess 
of  the  equivalent  of  20  acres.  2/ 


Government  employees . 


.  .  Certam  government  employees  are  prohibited  from  locating 
mining  claims  by  the  federal  statute  which  provides  that  — 

The  officers,  clerks,  and  employees  in  the 
Bureau  of  Land  Management  are  prohibited  from 
directly  or  indirectly  purchasing  or  becoming 
interested  in  the  purchase  of  any  of  the  public 
land;  and  any  person  who  violates  this  section 
shall  forthwith  be  removed  from  his  office."  3/ 

Regulations,  based  upon  the  foregoing  statute  and  upon 
the  authority  of  the  Secretary  of  the  Interior  to  prescribe 
regulations  for  the  government  of  his  Department  and  the 
conduct  of  its  officers  and  employees,  4/  have  extended  the 
prohibition  to  all  persons  employed  by  the  Department  of  the 
Interior  or  any  of  its  bureaus  or  offices  (except  persons 


1/  Gird  v.  California  Oil  Co.,  60  Fed.  531  (C.C.S.D. 
Cal.  1894);  Coalinga  Hub  Oil  Co.,  40  L.D.  401  (1911); 
Centerville  Mine  &  Mill.  Co.,  49  L.D.  508  (1923). 

21  Durant  v.  Corbin,  94  Fed.  382  (C.C.D.Wash,  1899); 
Cook  v.  Klonos ,  164  Fed.  529  (9th  Cir .  1908);  Nome  <Sc  Sinook 
Co.  v.  Snyder,  187  Fed.  385  (9th  Cir.  1911);  Mitchell  v. 
Cline,  84  Cal.  409,  23  Pac .  164  (1890). 

3/  43  U „ S o C „  §  11  (1964). 

4/  5  U„S0C.  §  301  (Supp.  Ill,  1965-1967), 
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employed  temporarily  or  without  compensation)  1/  and  their 
spouses,  2/  and  further  prohibit  retention  of  an  interest  in 
ands  or  resources  administered  by  the  Bureau  of  Land  Manage - 
ment  acquired  before  or  during  employment  by  the  Department 
of  the  Interior.  3/  Included  within  the  prohibition  are 
membership  in  a  firm  and  ownership  of  stock  or  other  securi¬ 
ties  in  a  corporation  which  has  an  interest  in  the  public 

lands,  an  exception  being  made  in  certain  cases  for  securi¬ 
ties  traded  on  the  open  market.  4/ 

The  purpose  of  the  prohibition  is  to  guard  against  the 
temptations  and  partiality  likely  to  attend  efforts  to  acquire 
public  lands,  or  interests  therein,  by  persons  so  situated 
and  thereby  prevent  abuse  and  inspire  confidence  in  the 
administration  of  the  public  land  laws.  5/  The  statute  was 

?QT->re!r</aled  °r  modified  by  the  Mineral  Location  Law  of 
1872.  6/  The  term  "General  Land  Office",  as  used  in  the 

original  statute,  includes  the  subordinate  offices  or  bran- 
c  es  maintained  under  its  supervision,  such  as  the  offices  of 
the  surveyor-general,  and  the  local  land  offices.  7/  A 
similar  interpretation  of  the  present  statute  appears  in  the 
regulations.  8/  The  term  "officers,  clerks,  and  employees" 


43  C.F.R.  §  7.4(a)(3)  (1968). 

2/  Id.  §§  7.2(a)  ,  7.3(a)(1)  . 

3/  Id.  §  7.3(a)(2). 

4/  Id.  §  7.2(b) . 

5/  W'askey  v.  Hammer,  223  U.S.  85  (1912). 

,  o  —  Lavagnino  v.  Uhlig,  26  Utah  1,  71  Pac .  1046  99 

Am. St. Rep.  808  (1903). 

]_/  Waskey  v.  Hammer,  223  U.S.  85  (1912). 

8/  43  C.F.R.  §  7.2(a)  (1968). 
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embraces  all  persons  holding  positions  under  the  Bureau  of 
Land  Management  and  participating  in  the  work  assigned  to  it 
and  includes  United  States  mineral  surveyors  and  their  depu-’ 
ties.l/  The  term  "purchase”  includes  the  various  modes  of 
securing  title  to  or  rights  in  public  lands  under  the  general 

to  their  disposal,  and  includes  the  location  of 
a  mining  claim.  2/ 

A  location  made  by  a  person  disqualified  by  the  statute 
is  not  merely  voidable,  but  is  void  as  to  all  persons.  3/ 

The  prohibition  does  not  extend  to  one  who  is  no  longer 
an  employee.  4/  & 


Neither  the  statute  nor  the  regulations  prohibit  an 
employee  from  making  a  location  as  the  agent  of  another.  5/ 

The  act  creating  the  Geological  Survey  6/  provided  that 
the  Director  and  members  of  the  Geological  Survey  shall 
have  no  personal  or  private  interests  in  the  lands  or  min- 
eral  wealth  of  the  region  under  survey" . 


n,  1,  -7  v;  Hammer,  223  U.S.  85  (1912);  Lavagnino  v 

Uhiig,  26  Utah  1,  71  Pac .  1046,  99  Am. St. Rep.  808  (1903)* 

John  S .  M.  Neill,  24  L.D.  393  (1897)  (surveyor-general); 

9Q°Ty  nV‘-;M0^fnnfry?  26  L"D‘  122  (1898>’  “A.  Maxwell, 
29  L.D.  /b  (1899);  Alfred  Baltzell,  29  L.D  333  (1899) 

Contra,  Lock  Lode,  6  L.D.  105  (1887). 

ZJ  Waskey  v.  Hammer,  223  U.S.  85  (1912). 


IfL*  Contra ,  Rust  and  Criteser,  2  L.D.  754  (1884)  . 

4/  W.  H.  Lef fingwell ,  30  L.D.  139  (1900)  (semble) . 

5/  Gray  v.  Milner  Corp .  64  l.D  337  (1957). 

6/  Act  of  Mar.  3,  1879,  43  U.S.C.  §  31  (1964).  Certain 

functions  of  the  Geological  Survey  were  transferred  to  the 
Bureau  of  Mines  upon  the  creation  of  the  latter  Act  of 
May  16,  1910,  ch .  240,  36  Stat.  369. 
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E. 


Persons  acquiring  confidential  official  infn rma t i 


on . 


Section  68  of  the  Atomic  Energy  Act  of  1954  1/  provides: 

"No  individual,  corporation,  partnership  or 
association  which  had  any  part,  directly  or  indir¬ 
ectly,  m  the  development  of  the  atomic  energy 
program,  may  benefit  by  any  location,  entry,  or 
settiement  upon  the  public  domain  made  after  such 

tookVnart  ;  corP°rati°n,  partnership,  or  association 
took  part  m  such  project,  if  such  individual  cor- 

Er-tl0?’,Part?erShip:  °r  ass°ciation,  by  reason  of 
v  ng  had  such  part  in  the  development  of  the  atom¬ 
ic  energy  program,  acquired  confidential  official 

uranium C°  the  existence  of  deposits  of  such 
uranium,  thorium,  or  other  materials  in  the  specific 

isnmadeP°n  a  ^  location>  «try,  °r  settlement 
and  subsequent  to  August  30,  1954,  made  such 

,  en^ry>  or  settlement  or  caused  the  same  to 

be  made  for  his,  or  its,  or  their  benefit." 


Accommodation  locators . 


Under  the  statute  permitting  the  location  of  a  placer 

a  bonabf-Hn  assoclatl°I)  of  persons,  2/  each  locator  must  be 
.  l  . e  ocator.  3/  The  use  of  dummy  locators  in  makine 
the  location  of  placer  mining  claims,  for  the  purpose  of  § 

securing  an  interest  for  a  single  individual  in  excess  of  the 
equivalent  of  20  acres,  is  a  fraud  against  the  United  Stated 


1/  42  U.S.C.  §  2098(a)  (1964). 

2/  30  U.S.C.  §  36  (1964)  . 


3/  Chanse lor -Canfield 
266  Fed.  145  (9th  Cir.  1920); 
49  L.D.  508  (1923) . 


Midway  Oil  Co.  v.  United  States 
Centerville  Mine  &  Milling  Co. 


> 

> 


302 


and  where  all  the  locators  have  knowledge  of  the  scheme,  or 
permit  their  names  to  be  used  in  connection  with  the  scheme 
the  location  is  void.  1/  If  some  of  the  locators  had  no 
knowledge  of  the  scheme,  they  are  entitled  to  select  20 
acres  each  within  the  exterior  boundaries  of  the  association 
claim.  2/  Similarly,  an  agreement  among  the  members  of  an 
association  which  results  in  one  or  more  members  of  the  as¬ 
sociation  securing  an  interest  in  excess  of  the  equivalent 
of  20  acres  is  fraudalent,  and  the  location  is  void.  3/ 

However,  if  the  location  is  made  in  good  faith,  the 
locators  may  thereafter  transfer  their  interests  as  they 
wish  without  affecting  the  validity  of  the  claim.  4/  Thus, 
an  association  of  persons  may  locate  a  claim  with  the  under¬ 
standing  that  a  corporation  will  be  organized  by  them  for 
the  purpose  of  developing  the  claim,  where  the  locators 


U  Cook  v.  Klonos,  164  Fed.  529  (9th  Cir.  1908); 
Chanselor-Canf ield  Midway  Oil  Co.  v.  United  States,  266  Fed. 
145  (9th  Cir.  1920);  United  States  v.  Toole,  224  F.Supp,  440 
(D .Mont .  1963);  see  Mitchell  v.  Cline,  84  Cal.  409,  24  Pac. 
164  (1890).  But  see  Gird  v.  California  Oil  Co.,  60  Fed.  531 
(C.C.S .D.Cal.  1894)  (claim  held  valid  to  extent  of  20  acres) 1 
Durant  v.  Corbin,  94  Fed.  382  (C . C .E .D .Wash .  1899)  (claim 
would  have  been  held  valid  to  extent  of  20  acres  but  for  lack 
of  discovery) .  It  has  been  held,  by  analogy  to  the  case  of 
alienage,  that  only  the  United  States  may  object  to  the  use 
of  dummy  locators.  Riverside  Sand  6c  Cement  Mfg.  Co.  v. 
Hardwick,  16  N.M.  479,  120  Pac.  323  (1911). 


2/  Cook  v.  Klonos,  168  Fed.  700  (9th  Cir.  1909); 
Rooney  v.  Barnette,  200  Fed.  700  (9th  Cir,  1912). 


3/ 

1911)  . 


Nome  6c  Sinook  Co.  v.  Snyder,  187  Fed.  385  (9th  Cir. 


4/  Rooney  v.  Barnette,  200  Fed.  700  (9th  Cir.  1912); 
Chittun  v.  Belle  Fourche  Bentonite  Products  Co.,  60  Wyo .  235, 

149  P.2d  142  (1944);  see  St.  Louis  Smelting  6c  Refining  Co.  v! 
Kemp,  104  U.S,  636  (1882) . 
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retain,  through  the 
in  the  claim.  1/ 


corporation, 


their  respective  interests 


placer  claims  t«nsferredSbefore°di  fid6’  if  “  ass°tiation 
a  valid  discovery  the  0!^°°^  • t°  an  “dividual 
20  acres  Mediately  ^roundSj^dir^V*  * 


who 

the 


01  Uli  Co->  39  L.D.  460  (1911). 
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CHAPTER  8 


MINING  LOCATIONS 


A.  Types  of  locations. 


Of  the  l„d,  of  the  5„l«d  s"«e“  S  InSg  IZT 

divide  these  lands  into  two  distinct  classes:  m  those  con 

goM  fil^T  °-  10k6S  °f  qUartZ  °r  °ther  ~ck  inpSce bearing 

posits  1/  mdCJ’2Whr’  lead’  ^ln’  copper>  or  other  valuable  de- 
Lonnarf  d  (2u  hOSe  containing  a11  forms  of  deposit  except - 

deposits  of  the°firstr°?k  “  PlaC£;  ~  Mining  claims  on ’mineral 
publcs  or  the  first  class  are  called  "lode 

p  acer  claims  .  Strictly  speaking,  these  are  the  only  two  types 
of  mining  claims,  3/  although  mill  sites  4/  and  tunnel  sites  5/ 
are  sometimes  spoken  of  as  being  mining  claims  or  locations  ~ 

vein  !rPller  Cann0t  be  baSed  Upon  the  discovery  of  a 

vein  or  lode  of  quartz  or  other  rock  in  place,  6/  and  a  lode 


1/  30  U.S.C.  §  23  (1964) . 

2/  Id.  §  35. 


3/ 

4/ 

(1933); 
St . Rep . 


See_  43  C.F.R.  §  3410.0-6  (1968) 


See  Dalton  v.  Clark,  129  Cal.App. 

Cleary  v.  Skiffich,  28  Colo.  362  65 

207  (1901). 


136,  18  P . 2d  752 
Pac.  59,  89  Am. 


1  L.D~/584BnfiRnUnnel,&  Min:  C°'  V‘  Bechtel  Consol.  Min.  Co., 
t j  '  /  on  it  8  Back  v.  Sierra  Nevada  Consol.  Min  Co  2 

Ida.  420,  17  Pac.  83  (1888).  ’  7 

lorm^e  W^bb  V'  American  Asphaltum  Co.,  157  Fed.  203  (8th  Cir 
Cir7)i912?-  nTff”^  Chemical  Co-  v-  Duffield,  201  Fed.  830  (8th 

(9th  Cir  19 131 -'Lv  p;  SSm- Franclsco  Chemical  Co.,  205  Fed.  480 
tir.  iyi3)  ,  Big  Pme  Min.  Corp.,  53  I  D  410  MQ'm.  u 

v.  Sil-Flo  Corp.,  No.  1  CA-CIV  744  (Ariz .  App.  March W, ’ 1969)" 
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than'",1"*5' • n0t  UP°n  the  discovery  of  a  deposit  other 

than  a  vein  or  lode  of  quartz  or  other  rock  in  place  1/ 

^whethe^t1?1*  0rlgin  of  a  deposit  is  determinative 

whether  it  is  a  lode  or  a  placer,  but  rather  the  manner  of 

boHl eecutrence.  2/  The  same  deposit  cannot  be  the  basis  for 
both  a  lode  claim  and  a  placer  claim.  3/ 


1 •  Lode  claims . 


Section  2  of  the  Mineral  Location  Law  of  1872  provides: 

"Mining  claims  upon  veins  or  lodes  of  quartz 

hL0t?er/°C^  in  Pl3ce  bearin8  gold,  silver,  cinna- 
Dar,  lead,  tin,  copper,  or  other  valuable  deposits 

located  prior  to  May  10,  1872,  shall  be  governed  ’ 
as  to  length  along  the  vein  or  lode  by  the  customs 
regulations,  and  laws  in  force  at  the  date  of  their 
location.  A  mining  claim  located  after  the  10 ch 
day  of  May  1872,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one 
thousand  five  hundred  feet  in  length  along  the  vein 
or  lode;  but  no  location  of  a  mining  claim  shall  be 
made  untii  the  discovery  of  the  vein  or  lode  within 
the  limits  of  the  claim  located  "  4/ 


The  words  "vein  or  lode" 
to  such  "veins  or  lodes" 
sentence  of  the  section, 


in  the  last  clause  just  quoted  refer 
as  were  described  in  the  first 
i.e.,  "veins  or  lodes  of  quartz  or 


1/ 

Fulton, 

(1929). 

2/ 

3/ 

4/ 


Cole  v.  Ralph,  252  U.S.  286  (1920); 
35  L.D.  652  (1907);  Layman  v.  Ellis, 


Henderson  v. 
52  L.D.  714 


United  States  Gypsum  Co.,  60  I.D.  24  (1947). 

Chemi-Cote  Perlite  Corp.  v.  Bowen,  72  I.D.  403  (1965). 
30  U.S.C.  §  23  (1964). 
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other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposits",  1/ 


a.  Rock  in  place. 


Shortly  after  the  Mineral  Location  Law  of  1872  was  en¬ 
acted,  Commissioner  Drummond  of  the  General  Land  Office,  in 
a  Circular  to  the  Surveyors-general  and  Registers  and  Re¬ 
ceivers,  discussed  in  some  detail  the  types  of  deposits  which 
could  be  located  as  lode  claims:  2/ 

"It  will  be  observed  that  the  mineral-producing 
lands  are  divided  into  two  classes— the  one  class 
embraces  land  where  the  mineral  matter  is  within 
rock  in  place, '  In  this  connection,  I  deem  it  a 
matter  of  importance  to  give  the  construction  this 
office  places  upon  the  expression,  ’vein  or  lode 
of  quartz  or  other  rock  in  place, ’  to  prevent  mis¬ 
takes  in  locating  the  two  classes  of  mines  referred 

to,  thereby  saving  to  claimants  considerable  expense 
and  delay . 

"In  geology  and  among  miners,  veins  or  lodes 
imply  generally  an  aggregation  of  mineral  matter 
found  in  the  fissures  of  the  rocks  which  inclose 
it,  but  are  of  great  variety,  veins  differing  very 
much  in  their  formation  and  appearance.  Lode  is  a 
term  in  general  use  among  the  tin  miners  of  Cornwall, 
and  was  introduced  on  the  Pacific  coast  by  emigrants 
from  the  Cornish  mines,  and  signifies  a  fissure  filled 
either  by  metallic  or  earth  matter.  In  several  of 
the  mining  districts,  the  terms  lead  and  ledge  are 


1/ 

1893), 


Book  v.  Justice  Min,  Co,,  58  Fed,  106  (C.C,D,Nev 


2!  Circular,  July  15,  1873, 
61  (1881), 


Copp,  U.S.  Mineral  Lands 
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emplcyed  in  the  local  regulations  concerning  mines 
Lead  is  used  to  convey  tie  same  ideas  as  ode  “hie 
ledge  would  seem  to  indicate  a  layer  or  straL  „ 

rocks?1  lnterposed  between  a  course  or  ridge  of 

Veins  may  be  either  sedimentary  plutonir  ™- 
segregated,  or  of  infiltration  or  attrition 1 ’  I 
mg  upon  the  peculiar  formation,  or  the  mode  of136" 
occurrence  of  the  mineral  deposit.  There  is  a?sn 
another  form  of  deposit  different  from  either  if° 
hose  mentioned  above,  called  contact  deposit. 

in  Eng'landP'H  minefs .^ntion  still  others,  called 

a  form  of  d  ln  Gerraany  'Stockwerke,  '  and 

iorru  or  deposit  known  as  'Fahlband.  '  These  latter 

•re,  .or.  properly  .peaking,  or.-beerlng  bJ“, 

the;r  but  pre.lntlig  ; 

lar  ir  8iSe  0i  Parallelism  with  each  other.  Simi- 
ar  m  some  respects  to  the  Fahlbands,  are  the  metal 

said  ?US  Z?neS>  or  ,amygdaloidal  bands,'  which  are 

Colorado^  “  M0Unt  LinC°ln  and  ^  Bross, 

df  m,  however,  if  the  question  were  raised,  neither 
F^hlh  ^°rmS  °f  deP°sit  known  as  contact  deposit 

-gregated  veins,  could  be  accepted 
e  metalliferous  veins,  nor  could  it  frequently 

,  !!*u  6  °  aPPear,  ■  without  expensive  excavation 

whether  the  metal  in  the  mine  for  which  a  patent 
is  sought  occurs  in  the  form  of  a  true  vein  or  not. 

But.  there  is  no  reason  for  supposing  that- 
terms  were  employed  in  their  strict  gehogica? 
signification.  The  plain  object  of  fhe  Uw  is  to 

f??PmSe  °f  ^  mineral  lands  of  the  United  States 
oney  value,  and  whatever  form  of  deposit  can 

qua«rh  h"  Che  8fneral  phrase  'vein  or  lod^  of 

he  te  f  H61  in  Place’  '  must  be  sold  at 

e  rate  of  five  dollars  per  acre. 

•  "1ItJiS  evidently  the  policy  of  the  Government 

designation  ^  33  possible  UI>der  this 

designation,  for  the  reason  that,  as  the  most  valuable 
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formations  °CCUr  in  the  ^veral  vein- 

in 'rh  ’  a  13  desirable  that  the  lands  where- 

lLit  d  3re  d?-s?overed  should  be  sold  in 

-S  quantities,  thereby  preventing  the  few 

™-m°nOPOli2ing  large  tracts>  which8ought  to 

ment  anTf  tG  ®U/°r  “Potion  and  develop- 
ent,  and  for  the  further  reason  that  the 

sairofT  a6"1:63  3  larger  revenue  from  the 
sale  of  lands  of  this  description, 

"In  fine,  I  include  in  the  first  class  all 

inn^einsere  11111161:31  matter  is  contained 

habitat  °rledS?s>  occupying  the  original 
whetb  location  of  the  metal  or  mineral; 

whether  in  true  or  false  veins,  in  zones  in 

minerals  are'f  other  forms  in  which 

thegangne  t  “  the  oriSinal  rock,  whether 

sirfLTor’not,"  rlX’  "  disintegrated  at  the 

mass  ofnthe1eartheisS'iinat^d  Wlthin  the  original  and  unbroke 

ally  formed  or  deposited  ^1/  Co7  ""T"  ^  ^  W9S  ^igi 
overlying  the  J  1/  Conversely,  where  the  mass 

is  not  "in  place",  2/mere  rlft’  °r  3  loose  deposit,  the  ore 


b , 


Vein  or  lode. 


of 


The 

three 


existence  of  a  vein  or  lode  may  be 
types  of  controversy: 


an 


issue 


in  one 


(1) 


The 


controversy  may  involve  the 


question  whether  a 


n  d  ~  doaes  v‘  Prospect  Mountain  Tunnel 
31  Pac.  642  (1892),  eL 


Co „ ,  21  Nev  D  339 , 


2/  Tabor  v,  Dexler 
D. Colo .  1878);  cf.  Bowen  y 
(Ariz , App„  Mar.  10,  1969), 


2lfed-Cas-  615  (No.  13,723)  (C.C. 
bii-Flo  Corp.,  No.  1  CA-CIV  744 
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claim  Thf«  er  ~ SCOvered  "ithin  the  limits  of  the 

claimant!}/  f  controversy  may  be  between  mineral 

States  2 1~  The  ’eU'®en  a  mineral  claimant  and  the  United 
tes.  2/  The  existence  of  the  geological  feature  rel-i^H 

■  i°d?  *?• 

a  vein  or  lode,  are  usually  not  questioned,  the  sole  issue 

ing^J  labor  a  “asonable .“an  would  be  justified  in  expend- 

success  1!  m-anS’  W\th  3  reasonable  expectation  of 
ccess,  m  developing  a  valuable  mine. 

a  veiiPor  led  contr°Yarsy .may  involve  the  question  whether 
a  vein  or  lode,  apexing  within  the  limits  of  one  claim  is 

ms  ^eVrfn  or  lode  i°und  within  the  area  in  conflict, 
an^s  !  !  controversy  may  be  between  two  mineral  claim- 

“  ™  f  "h°m  asserts  his  right  to  the  minerals  in 

mcL  by  virtue  of  his  extralateral  rights  and  the  other 
of  whom  asserts  his  right  to  the  minerals  in  conflict  S 
virtue  of  his  intralimital  rights,  3/  or  it  may  be  between 
two  mineral  claimants,  both  of  whonTassert  their  right  to 
the  minerals  by  virtue  of  their  extralateral  rights  4/ 

whLhX1StenCe  °f  the  geological  feature  at  the  surface  upon 

ratetarrivhtr8  °/ !°Cat°rS  bases  his  claim  of "xtra 
at  thfJ  ?  ^  ’  and  lts  classification  as  a  vein  or  lode 

-T-.hat  P°lat  ’  are  usually  not  questioned,  the  issue  being 

fac^th:  :aherfthe  ^°l°Sical  feature  at  the  surfa"  is?n 
fl.  ,the  sa™e  feature  found  at  depth  within  the  area  of  con- 

being  ’granted  it’  tbe.continuity  °f  the  geological  feature 

as  a8vein  or  IoHp  ?ba^nS’  at  such  dePth»  its  classification 
vein  or  lode  within  the  meaning  of  the  statute. 


—  — Ethardt  v.  Boaro,  113  U.S.  537  (1885). 

320  (1912)'?^’  Jefferson‘Montana  Copper  Mines  Co.,  41  L.D. 

29  vdi  495^53  tir.\lrCamT'  C0'  V'  M“°th  C0'' 

8  FedTLs.^’(No!e4!548r(C.'cMDnNe^T877hChm0nd  Min'  C°‘’ 
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(3)  .  The  controversy  may  involve  the  question  whether  a 
vein  or  lode  has  been  discovered  within  the  limits  of  the 
claim.  This  type  of  controversy  may  be  between  mineral  claim- 
ants>  i./  or  between  a  mineral  claimant  and  the  United  States.  2/ 
The  existence  of  the  geological  feature  and  its  classification” 
as  a  valuable  mineral  deposit  are  usually  not  questioned,  the 
issue  being  whether  the  deposit  may  be  located  as  a  lode  claim 
or  as  a  placer  claim. 

In  reading  decisions  dealing  with  veins  or  lodes,  one 
should  keep  in  mind  the  precise  issue  before  the  court  in 
each  case  and,  in  particular,  the  rules  for  determining  the 
existence  or  discovery  of  a  vein  or  lode  should  not  be  con¬ 
fused  with  the  rules  for  determining  the  continuity  of  a  vein 
or  lode.  _3/ 


The  leading  case  on  whether  a  certain  geological  feature 
is  a  vein  or  lode  is  Eureka  Consol.  Min.  Co.  v,  Richmond  Min. 
Co^  4/  The  importance  of  the  discussion  of  the  meaning  of  the 
terms  vein  ,  "lode",  and  "ledge"  no  less  than  the  fact  that 
the  case  is  a  classic  in  the  literature  of  the  mining  law 
merits  quotation  from  it  at  length: 

"The  mining  ground  which  forms  the  subject  of 
controversy  is  situated  in  a  hill  known  as  'Ruby  Hill,' 
a  spur  of  Prospect  mountain,  distant  about  two  miles 
from  the  town  of  Eureka,  in  Nevada.  Prospect  mountain 
is  several  miles  in  length,  running  in  a  northerly 
and  southerly  course.  Adjoining  its  northerly  end 


1/  JLJLl,  Webb  v.  American  Asphaltum  Min.  Co,,  157  Fed 
203  (8th  Cir ,  1907). 

E  i  &  -  ■»  United  States  v.  Iron  Silver  Min.  Co.  128 
U.S.  673  (1888), 

3/  See  Bowen  v.  Sil-Flo,  No.  1  CA-CIV  744  (Ariz.App 
March  10,  1969). 

4/  8  Fed .  Cas 819  (No.,  4,548)  (C.C.D.Nev.  1877) 

(Field,  J.). 
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wesSy^or  Lalal6d  Hill>‘  which  extends  thence 

westerly,  or  in  a  south-westerly  direction  A1 one 

exceeSing^  ^  ^  *  diStanCe  lightly  8 

at-  j'ff  ®  mile,  is  a  zone  of  limestone,  in  which 

at  different  places  throughout  its  length  and  in  ’ 
varrous  forms,  mineral  is  found,  this  minora?  appear¬ 
ing  sometimes  in  a  series  or  succession  of  ore  P 

apparently6!^  CJ°\ely  c°™ected,  sometimes  in 
apparently  isolated  chambers,  and  at  other  times  in 

«.»•  grain,. 

inquiry  r,  to  a,certaln  the  character  of 
this  zone,  in  order  to  determine  whether  it  is  to 

ng  several  lodes,  as  that  term  is  used  in  the  acts 
of  congress  of  1866  and  1872,  under  which  the  Parties 
have  acquired  whatever  rights  they  possess  Tn  i-hi 

i"gUofythethte  C°  be  Se“'ed  is  "he  m  eat 

settlfa  hph  k  ln  th°Se  acts’  This  meaning  being 
v„ithfd’  rhe  physical  characteristics  and  the  distin¬ 
guishing  features  of  the  zone  will  be  considered 

They  use°it  TS  SlVe  n°  definition  of  the  term. 

•vein  *  The a^ways  i"  connection  with  the  term 

..  ' c  The  act  of  provided  for  the  acauisi- 

persons  9 , Patent  any  Person  or  association  of 

PthPP  Pn  waimln?  3  V6in  °r  lode  of  q““tz,  or 
ther  rock  in  place,  bearing  gold,  silver  cinnabar 

i-,0  ^  ine  acL  of  1872  speaks  of  veins  or 

lodes  of  quartz  or  other  rock  in  place  bearing 

similar  metals  or  ores.  Any  definition  of  the§ 
embraSh°ald’  fherefore>  be  sufficiently  broad  to 

mentionedeP°Tlt:th0f  ^  Several  metals  or  ores  here 
ntioned.  In  the  construction  of  statutes  general 

in™udeUalVtbeir  that  lnterPretabi°n  which  win 
include  all  the  instances  enumerated  as  compre¬ 
hended  by  them.  The  definition  of  a  ’lode”  given 

cruft°fin1St|S  tbat  °f  3  fissure  in  the  earth's 
crust  tilled  with  minpi~Al  man-nv 

wauh  mineral  matter,  or  more  arm-ratals 

S  aggregations  of  mineral  matter  containing  ores  Y’ 

in  fissures.  See  Von  Cotta's  Treatise  on  Ore 

the°term’bIflmeS  TFanslation>  26.  But  miners  used 
HJ.  before  geologists  attempted  to  give  it  a 
definition.  One  of  the  witnesses  in  this  case 
r.  Raymond,  who  for  many  years  was  in  the  service 
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of  the  general  government  as  commissioner  of  min¬ 
ing  statistics,  and  in  that  capacity  had  occasion 
to  examine  and  report  upon  a  large  number  of  mines 
m  the  states  of  Nevada  and  California,  and  the 
territories  of  Utah  and  Colorado,  says  that  he  has 
been  accustomed,  as  a  mining  engineer,  to  attach  very 
little  importance  to  those  cases  of  classification 
of  deposits  which  simply  involve  the  referring  of 
the  subject  back  to  verbal  definitions  in  the 
books.  The  whole  subject  of  the  classification 
of  mineral  deposits  he  states  to  be  one  in  which 
the  interests  of  the  miner  have  entirely  overridden 
the  reasonings  of  the  chemists  and  geologists’. 

The  miners, '  to  use  his  language,  'made  the  defini¬ 
tion  first.  As  used  by  miners,  before  being  defined 
y  any  authority,  the  term  "lode"  simply  meant 
that  formation  by  which  the  miner  could  be  led  or 
guided.  It  is  an  alteration  of  the  verb  "lead;" 
and  whatever  the  miner  could  follow,  expecting’ to 
find  ore,  and  out  of  which  he  could  not  expect  to 
find  ore,  was  his  lode. '  The  term  'lode- star, ' 
guiding- star ,  or  'north  star, '  he  adds,  is  of 
the  same  origin.  Cinnabar  is  not  found  in  any 
fissure  of  the  earth's  crust,  or  in  any  lode,  as 
defined  by  geologists,  yet  the  acts  of  congress 
speak,  as  already  seen,  of  lodes  of  quartz,  or 
rock  in  place,  bearing  cinnabar.  Any  definition 
of  lode,  as  there  used,  which  did  not  embrace 
deposits  of  cinnabar,  would  be  as  defective  as  if  it 
did  not  embrace  deposits  of  gold  or  silver 0  The 
definition  must  apply  to  deposits  of  all  the  metals 
named,  if  it  apply  to  a  deposit  of  any  one  of  them. 

Those  acts  were  not  drawn  by  geologists  or  for  geologists 
they  were  not  framed  in  the  interests  of  science, 
and  consequently  with  scientific  accuracy  in  the  use 
of  terms  They  were  framed  for  the  protection  of 
miners  in  the  claims  which  they  had  located  and 
developed,  and  should  receive  such  a  construction 
as  will  carry  out  this  purpose.  The  use  of  the  terms 
vein  and  lode  in  connection  with  each  other  in 
the  act  of  1866,  and  their  use  in  connection  with  the 
term  ledge  in  the  act  of  1872,  would  seem  to  indi¬ 
cate  that  it  was  the  object  of  the  legislator  to  avoid 
any  limitation  in  the  application  of  the  acts,  which 
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i£*£J2S.d*£1”ltlon  of  °™  of  «■«*•  ■»». 

tprn,  =!C  ^  dlfficult  to  give  any  definition  of  the 
ern  as  understooii  and  used  in  the  acts  of  congress 
which  will  not  be  subject  to  criticism  A  fisfure 

strata  made  b"  "  °Pening  in  its  rocks  and 

mineral  is  A  y  8?“.£orce  of  nature,  in  which  the 
tn  rh-Vr  — P?  **'  would  seem  Co  be  essential 

WolSisff  n‘J"”t  tn  l0de>  “  “* 

La  ?®lsts‘  But  to  the  practical  miner,  the  fissure 

the  k  S  j3  -S  arS  °nly  °f  importance  as  indicating 
the  boundaries  within  which  he  may  look  for  and 

reasonably  expect  to  find  the  ore  he  seeks  A l„„ 

o^enlfl  mrral^ed  r°Ck  ^^  wUhin^nT' 

ner  well-defined  boundaries  on  the  earth’d  ci,J0 
and  under  it,  would  equally  constitute  £  his  "yes 
lode.  We  are  of  opinion,  therefore,  that  the  V  ’ 
erm  as  used  in  the  acts  of  congress  is  applicable 

hr,  ”y  ZOne  ?r  belt  °f  mineralized  rock  lying  within 

t“nd“r  i  *“ip  u  £r'» »• iSgSS. 

g  rock  It  includes,  to  use  the  language  cited 
rLCOUnSei’ail  dePOEics  of  mineral  matter  found 

Sour*erT,I1Z‘V°“  "  ^  ““”8  f™  L 

aDD  •  ’  “Pressed  with  the  same  forms,  and 

PP  ring  to  have  been  created  by  the  same  processes. 


with  «TSJ,e“i“,?£„,“:s;:  °j  1866  “■*  i>n  ^ 

passed  to  protect  locations  on  'veins'  o/' lodes' 
as  miners  understood  those  terms.  Instances  with^ 

statute  hLeh1St  Whfre  the  meanin8  of  words  in  a 
f •  Lr  h  been  enlar8ed  or  restricted  and  quali- 
fied  to  carry  out  the  intention  of  the  legislature 

it  .soertS“d£?;  “d  **” 

The  court  then  held  that— 

„  ,  '  ;  •  the  limestone  zone  in  Ruby  Hill  in 

reka  district,  lying  between  the  quartzite  and 
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the  shale,  constitutes,  within  the  meaning  of  the 
acts  of  congress,  one  lode  of  rock  bearing  metal ~ 


The  Circular  of  Commissioner  Drummond  and  the  opinion 
of  Justice  Field  in  the  Eureka  case  both  indicate  that  whether 
a  deposit  is  in  a  true  vein,  a  contact  vein,  or  a  bed  is 
immaterial  in  determining  whether  it  is  a  lode.  However,  the 
form  of  the  deposit  may  be  of  importance  in  determining  the 
continuity  of  the  lode.  1/ 

One  of  the  essential  characteristics  of  a  lode  is  that 
it  have  boundaries.  2/  Whether  the  ore  itself  be  loose  and 
friable,  or  very  hard,  if  the  enclosing  walls  are  country 
rock,  the  deposit  may  be  located  as  a  vein  or  lode.  3/  It  is 
not  necessary  that  the  boundaries  be  such  as  can  be  seen  if 
there  are  other  means  of  determining  their  existence,  as  by 
assay  and  analysis.  4/  However,  if  the  ore  is  on  top  of  the 
ground,  or  has  no  other  covering  than  the  superficial  deposit, 
called  alluvium,  diluvium,  drift,  or  debris,  it  is  not  a  lode 
or  vein  within  the  meaning  of  the  mining  laws.  _5/ 


1/  Stevens  v.  Williams,  23  Fed.Cas.  44  (No.  13,414) 

(C .  C .  D . Colo .  1879);  see  Utah  Consol.  Min.  Co.  v„  Utah’Apex 
Min.  Co.,  277  Fed.  41  (1921). 

1/  See  Iron  Silver  Min.  Co.  v.  Cheesman,  116  U0S.  529 
( 1886) . 

3/  Tabor  v.  Dexler,  23  Fed, Cas .  615  (No.  13,723)  (C.C. 
D. Colo ,  1878).  v 

A/  Hyman  v.  Wheeler,  29  Fed.  347  (C.C.D.Colo.  1886). 

5/  Tabor  v.  Dexler,  23  Fed.Cas.  615  (No.  13,723)  (C.C. 
D.Colo.  1878).  Contra,  Bowen  v.  Sil-F'lo  Corp.  No.  1  CA-CIV 
744  (Ariz.  App.  Mar.  10,  1969). 
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rio/°T'”h"“*"“c  '*/djh?t  •  v*in  °r  i«d« 

2 •  llacer  rlaim. 


action  12  of  the  Placer  Law  of  18?0 

all  forms  of  deposit , ^xceptj^13^®  ' ’  including 
or  otller  rock  in  place  shal  l  "k  veins  of  quartz, 
and  patent,  under  Plike ’cirr,U  i?®  SUbject  to  entry 

and  upon  similar  proceedings  ances  and  c°nditions 
vein  or  lode  claims.  are  Provided  for  ’ 

"*  SUP"“  *"*  h"  *—*  *  Pl.«r  clal. 

contains  minfr al^n^ts  ^arth1"6'3  boundaries  which 
ground  that  includes  valuahi h’  sand. or  gravel; 

at  is,  not  fixed  iri  rock  but6^^^  n0t  in  Place, 

lo°“  «"P  »y  “*  “  * 

cases  be  collected  by 


Union  Oil  Co661?!  7’  Smitb>  23  L„D.  395  (1896)  r 

Id  not  be  located  as  a  plaflPclaim  8  that  petrole“ 

2  f 

(8th  Cir.  lW^'pf1”6^311  AsPhaltum  Min  Co  isy  „  J 
Ry  ?s  i  n  iU  Paciflc  Coast  Marble  r"*  ’  157  Fed-  203 

»p»u.'drl tilLT‘  ft*  .S  (i»“i  !i,i2>  <*»*• 

>«♦)  (per  life;  °  «■*»-  >«■*  M  L  . 


-7  30  U.s.C, 


§ 


35  (1964). 
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washitig  or  amalgamation  without  milling."  1/ 

By  statute,  some  minerals  are  (or  were)  subject  to  loca¬ 
tion  only  as  placer  deposits.  2/  Other  minerals,  although 
found  in  deposits  having  the  form  and  character  of  lode 
deposits  have  been  patented  as  placer  deposits  in  accordance 
with  administrative  practice.  3/  The  practice  of  locating 
phosphate  deposits  as  placer  claims,  although  the  deposits 
had  the  form  and  character  of  lode  deposits,  4-/  resulted  in 
a  remedial  statute  providing  that  placer  locations  on  such 
deposits,  made  in  good  faith,  could  be  patented  under  the 
placer  mining  laws.  5/ 

Gregory  v.  Pershbaker  6/  a  deposit  described  as  "a 
thin  seam  of  gravel  cropping  out  between  an  underlying  bed 
of  slate  rock  and  an  overlying  bed  of  lava  rock",  generally 


1/  United  States  v.  Iron  Silver  Min.  Co.,  128  U.S. 

673  (1888). 

2/  30  U.S.C.  §  161  (1964)  (building  stone);  id . 

§  162  (salines).  Prior  to  August  27,  1896,  petroleum 
was  subject  to  location  and  patent  under  the  placer  mining  laws. 
Gird  v.  California  Oil  Co.,  60  Fed.  531  (C . C . S . D* Cal „  1894); 
Samuel  E.  Rogers,  4  L.D.  284  (1885);  Piru  Oil  Co.,  16  L.D. 

117  (1893).  On  that  date,  however,  the  Secretary  decided 
that  the  mining  laws  did  not  apply  to  petroleum.  Union  Oil 
Co.,  23  L.D.  222  (1896).  As  a  result,  Congress  enacted  the 
Oil  Placer  Act  of  1897,  29  Stat.  526. 

3/  Burnham  Chemical  Co.  v.  United  States  Borax  Co,, 

54  I.D.  183  (1933)  (colemanite  and  ulexite) . 

4/  See  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed. 
830  (8th  Cir .  1912);  Duffield  v.  San  Francisco  Chemical  Co, 

205  Fed.  480  (9th  Cir.  1913). 

5/  Act  of  Jan.  11,  1915,  ch.  9,  38  Stat.  792. 

6/  73  Cal.  109,  14  Pac .  401  (1887). 
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opposed  to  be  the  bed  of  in  ancient  river,  was  held  to  be  a 

placer  deposit.  In  the  more  recent  case  of  Globe  Min.  Co.  v 

the  court  discussed  at  length  "the  question  of 

shonTThdNSSemlnjted  uranium  deposits  of  epigenetic  origin 
'  hould  be  located  as  lode  claims  or  placer  claims. 


3 .  Tunnel  site s . 


Prior  to  rbd  L  °f  1866  made  n°  Provisl°n  for  tunnel  sites. 
Prior  to  the  enactment  of  the  Mineral  Location  Law  of  1872 

he  location  of  tunnel  sites  was  governed  by  the  local  rules 

and  customs  of  miners  in  force  at  the  time  of  the  location 

ofd18fifiatlanSKS°  ”ade  W6re  recoSnized  both  by  the  Lode  Law’ 
of  1866  and  the  Mineral  Location  Law  of  1872.  2/ 

Section  4  of  the  Mineral  Location  Law  of  1872  3/  provide! 

Where  a  tunnel  is  run  for  the  development  of 
vein  or  rode,  or  for  the  discovery  of  mines,  the 
owners  of  such  tunnel  shall  have  the  right  of  pos- 

Lrt  /el“!f0r  l0d6S  Within  three  thousand 
leet  from  the  face  of  such  tunnel  on  the  line  thereof 

tunnelT°rh  y  t0  exist>  disc°vered  in  such 

surface  a  ae1Same  eXtent  38  if  Covered  from  the 
of  ve?nc  and. 1°catlons  on  the  line  of  such  tunnel 

lodes  not  appearing  on  the  surface, 
t  i Y  °  jer,  Parties  after  the  commencement  of  the 

reasonable  dn-  S  th®  S?"e  iS  being  Prosecuted  with 
easonabie  diligence,  shall  be  invalid;  but  failure 

shall^e^o6  "a®  T*  °"  the  tunnel  f°r  six  months 
tn  en  considered  as  an  abandonment  of  the  right 

o  all  undiscovered  veins  on  the  line  of  such  tunnel." 


1/  78  Wyo.  17,  318  P.2d  373 

471  (ms)013016"  M°Untain  Silvar 


(1957). 
Min.  Co. 


v . 


Willis,  127  U.S. 


1/  30  U.S.C.  §  27  (1964). 
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.  .  e  efbect:  of  this  section  is  to  give  the  proprietor  of 
i  cJII1?  tunnel  run  in  good  faith  the  possessory  right  to 
. eet  of  any  blind  lodes,  not  previously  known  to  exist 
intersected  by  the  tunnel  within  3,000  feet  from  the  first 

working  face  of  the  tunnel  (i.e.,  the  point  at  which  the  tun 
nel  actually  enters  cover).  1/  The  right  to  a  vein  so  dis- 
covered  m  the  tunnel  dates,  by  relation,  back  to  the  time 
ot  the  location  of  the  tunnel  site.  2/ 

.  In  — gpe  Co.  v.  Brown.  3/  it  was  argued  that  it  was 

against  the  policy  of  the  law  to  allow  tracts  of  the  mining 
lands  to  be  held  in  reserve  before  discovery  of  a  lode  or 
vein,  and  the  argument  was  supported  by  reference  to  the 
statutes  allowing  locations  of  mining  claims  to  be  made  only 

upon  such  discovery .  The  court  answered  this  argument  by 
observing  that  -- 

•  the  policy  of  the  law  also  seems  to 
aim  at  the  encouragement  of  discovery  and  develop¬ 
ment  of  mines.  And  so,  in  order  to  encourage 
parties  to  undertake  the  more  hazardous  enterprise 
of  driving  tunnels  in  localities  where  lodes  or 
veins  do  not  appear  on  the  surface,  and  are  not 
known  to  exist,  --localities  which  might  be 
otherwise  allowed  to  lie  unexplored,  --the  law 
has  provided  a  reservation  not  provided  in  case 
of  less  hazardous  and  less  expensive  manner  of 
prospecting . M 

A  tunnel  site  is  not  a  mining  claim  4/  and  cannot  be 


1/  43  CFR  §  3415.1  (1968) . 

/  enterprise  Min.  Co.  v.  Rico-Aspen  Consol.  Min.  Co., 

3/  11  Mont.  370,  28  Pac .  732  (1891). 

4/  .  Creede  &  Cripple  Creek  Min.  &  Milling  Co.  v.  Uinta 
Tunnel  Min.  &  Transportation  Co.,  196  U.S  337  (1905). 
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patented.  1/ 


4.  Mill  sites . 


Section  15  of  the  Mineral  Location  Law  of  1872  provided 
for  two  types  of  mill  sites.  The  first  clause  of  the  statute 
P  vides  for  a  mill  site  in  connection  with  a  lode  claim: 

Where  nonmineral  land  not  contiguous  to  the 
vein  or  lode  is  used  or  occupied  by  the  proprietor 
of  such  vein  or  lode  for  mining  or  milling  purposes 
such  nonadjacent  surface  ground  may  be  embraced  and’ 
included  in  an  application  for  a  patent  for  such 
vein  01  code,  and  the  same  may  be  patented  therewith 
subject  to  the  same  preliminary  requirements  as  to  ’ 
survey  and  notice  as  are  applicable  to  veins  or  lodes; 
out  no  location  made  of  such  nonadjacent  land  shall 
exceed  five  acres,  and  payment  for  the  same  must  be 

if™  oo  rate  as  fixed  by  sections  21-24, 

for  the29’  3°i. 3?'48>  5°-52,  and  71-76  of  this  title 
tor  the  superficies  of  the  lode."  2/ 

usedfnff  Clauae  °f  bhe  statute  provides  for  a  mill  site 
any  mining  claim*  “  reduction  works>  unconnected  with 

A 

work  "•  :/  Th?  owner.of  a  quartz  mill  or  reduction 
works  not  owning  a  mine  in  connection  therewith 
may  also  received  a  patent  for  his  mill  site  as’ 
provided  in  this  section."  3/  ’ 

If »fa’-the  statute  was  amended  to  permit  a  mill  site  to  be 
located  in  connection  with  a  placer  claim: 


1/  B.  F.  Adams,  42  L.D.  456  (1913). 
2/  30  U.S.C.  §  42(a)  (1964). 

3/  Id. 
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"Where  nonmineral  land  is  needed  by  the  pro¬ 
prietor  of  a  placer  claim  for  mining,  milling, 
processing,  benefication,  or  other  operations  in 
connection  with  such  claim,  and  is  used  or  occupied 
by  the  proprietor  for  such  purposes,  such  land 
may  be  included  in  an  application  for  a  patent  for 
such  claim,  and  may  be  patented  therewith  subject 
to  the  same  requirements  as  to  survey  and  notice  as 
are  applicable  to  placers.  No  location  made  of 
such  nonmineral  land  shall  exceed  five  acres  and 
payment  for  the  same  shall  be  made  at  the  rate  appli¬ 
cable  to  placer  claims  which  do  not  include  a  vein 
or  lode .  "  JL/ 

Generally,  a  mill  site  must  be  on  nonmineral  land,  2 J 
giving  rise  to  a  somewhat  anomalous  situation  in  which  a  patent 
to  nonmineral  land  may  be  obtained  under  the  mining  laws .  The 
determination  of  whether  the  land  is  mineral  or  nonmineral  in 
character  is  made  as  of  the  date  of  the  location  of  the  mill 
site.  3/  A  mill  site  may  be  located  on  land  known  to  be 
valuable  for  minerals  subject  to  disposition  under  the  mineral 


1/  Id  §  42(b). 

2/  .Id.  §  42;  Mongrain  v.  Northern  Pac .  R.  ,  18  L.D. 

105  (1894);  Emerald  Oil  Co.,  48  L  D  243  (1921).  Where  ground 
covered  by  a  mill  site  was  relocated  by  the  owner  as  a  lode 
mining  claim,  the  relocation  was  held  to  be  an  admission 
that  the  mill  site  claim  was  void;  the  rights  of  the  loca¬ 
tor  in  the  lode  claim  cannot  relate  back  to  the  date  of  loca¬ 
tion  of  the  mill  site.  United  States  v.  Moorland,  59  IeD. 

192  (1946).  Cf.  Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold 
Min.  Co.,  229  Fed.  966  (9th  Cir.  1916)  (lode  locator  not 
estopped  to  assert  mineral  character  of  ground  where  he  pur¬ 
chased  prior  conflicting  mill  site  locations)  . 

3/  Cleary  v.  Skiffich,  28  Colo.  362,  65  Pac.  59,  89 
Am. St. Rep.  207  (1901). 
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leasing  laws,  1/  and  the  rights  of  the  owner  of  the  mill 
site  are  subject  to  certain  rights  reserved  by  the  United 
States  under  the  mineral  leasing  laws.  2/ 

The  courts  generally  hold  that  a  mill  site  is  a  mining 
location.  3/  The  Secretary  has  held  that  a  mill  site  is  not 
mining  claim  or  location,  4/  and  the  regulations  do  not 

onlv8lode  ”1  •  Sltea  a?  ®  distinct  class  °f  mining  claims, 
only  lode  claims  and  placer  claims  being  so  recognized.  5/ 

The  right  to  locate  a  mill  site  under  the  first  clause 
of  subsection  (a)  of  the  statute  is  an  incident  to  the  right 
to  make  a  mining  location,  and  under  the  Act  of  June  4  1897 

subiectrto  C  "mineral  landS  '  •  •  Sha11  -ntin^  to  be 

locitPd  i  '  m  \locatlon  and  entry”,  a  mill  site  may  be 

under  Jhe  PickettTr  V  Simllarly.  lands  withdrawn 

the  Pickett  Act,  8/  which  provides  that  "lands 


6/ 


prior~to  th*  U'S'^  §  52l  (1964>-  The  rule  was  otherwise 
L.D.  243  (1921)  6nt  °f  thS  statute-  Emerald  Oil  Co.,  48 


2/  30  U.S.C.  §  524  (1964) . 


nqiif7  rlDalton  v-  Clark,  129  Cal.App.  136,  18  P.2d 
(1933)  Cleary  v.  Skiffich,  28  Colo.  362,  65  Pac .  59 

Pac  648^(  18871  '  Z dartman  v-  Smith,  7  Mont.’i 
Pac.  648  (1887)  (mill  site  held  to  be  a  "mining  claim 

possession  held  under  existing  laws") .  ’ 


752 

89 

19,  14 
or 


— /  Hales  and  Symons,  51  L.D  123  nq?^  T*_  . 

times  said  that  "the  Department"  has  held  that  a  mill^i^T” 

251  (1933^?  r  31m*  Eagle  Peak  Copper  Min.  Co.,  54  I.D. 

(1933),  Rex  N.  Anderson,  71  I.D.  140  (1964). 


— /  43  C . F . R.  §  3410.0-6  (1968). 

6/  16  U.S.C.  §  482  (1964). 


V  James  W.  Nicol,  44  L.D.  197  (1915). 
8/  43  U.S.C.  §  142  (1964). 
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shall  at  all  times  be  open  to  exploration,  discovery,  occupa¬ 
tion  and  purchase  under  the  mining  laws  of  the  United  States 
so  tar  as  the  same  apply  to  metalliferous  minerals",  may  be 
ocated  as  a  mill  site.  1/  On  the  other  hand,  certain  lands 
withdrawn  for  reclamation  purposes,  and  "known  or  believed  to 
e  valuable  for  minerals"  which  were  opened  to  "location, 
entry,  and  patent  under  the  general  mining  laws"  by  the  Act 
of  April  23,  1932  2/  are  not  subject  to  location  as  a  mill 
Slte-  1  The  apparent  distinction  which  has  been  drawn  be¬ 
tween  the  term  "mineral  lands"  and  the  term  "lands  known  to 
e  valuable  for  minerals"  is  not  one  that  commands  itself. 

After  a  lode  or  placer  mining  claim  has  been  located 
the  locator  need  not  remain  in  actual  possession  of  the  claim, 
except  insofar  as  the  annual  expenditures  for  labor  or  im¬ 
provements  may  require.  In  the  case  of  an  unpatented  mill 
site,  however,  the  statute  seems  to  contemplate  actual  use 
and  occupancy  as  a  condition  to  the  right  of  exclusive  posses¬ 
sion.  4/  No  annual  assessment  work  is  required  upon  a  mill 
It  is  sufficient  if  the  work  or  improvements  indicate 
a  present  and  continuous  use,  such  as  placing  monuments  to 
mark  the  boundaries ,  and  erecting  buildings  and  appliances 
for  milling  ore.  5/ 


Mill  site  with  a  lode  claim. 


Under  the  first  clause  of  subsection  (a)  of  the  statute 
each  lode  claimant  is  allowed,  in  addition  to  his  lode  claim’ 
five  acres  of  land  to  be  used  for  mining  or  milling  purposes. 


!/  Coeur  d'Alene  Crescent  Min.  Co.,  53  I.D.531  (1931). 

2/  43  U.S.C.  §  154  (1964) . 

3/  Rex  N.  Anderson,  71  I.D.  140  (1964). 

4/  Kershner  v.  Trinidad  Mill.  &  Min.  Co.,  27  N  M  326 
201  Pac.  1055  (1921). 


5/  Dalton  v.  Clark,  129  Cal.App.  136,  18  P . 2d  752  (1933). 
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The  pUrpoSe  of  the  statute  is  to  grant  an  additional  tract 
o  a  person  who  needs  more  land  for  working  his  lode  or 

«S;"‘i/theIhTsnf*n.h*  r othmis*  V £  " 

actual  Ik!  Th  ml11  Slte  locatlon  must  be  supported  by 
purposes  2/ranCaTn-y  °f„,*e  Claim  £or  mininS  or  milling 
It  has  been ^he Id  Z  Lato/ofa^ ' '  ^ 

SS  Viator*  —  th«  make6  the^equired  a^al 

the  right  of  exclusive  possession1"^™ ^8^1^  he  neefd 
no  more  than  make  a  bona  fide  use  of  his  mill  ° 

improvements6  ^rformance  of  such  lab°r  or  making^^T^  ‘ 

site  f or ^depositing'tai lines °S^/  ^  USe  °f  the  mil1 

ing  water  to^run^mil^^  -  “H.ct- 

on  the  claim  a  railroad  switch,  8/  a'bUcksmiFh  Zp^/  * 


1/  Charles  Lenning,  5  L.D.  190  (1886). 

1 1  ed  States  v.  Wede  r 1 7  71  t  ti  /  i  n r  t  \ 

States  V,  Pressentln, 

»•  Lat^d,"' Tz  ZT7o 0  (1929?:  "?  U’1?);  “*'«■  States 
(Apr.  17,  1968);  United  States  v  S  M  P  m*  V‘  P?lk’  A'3085 
0960)1  Opinion  of  the  Solicit  ^  M1 

**-&  ^."“?.«ss;“ph;i?,T3t585l,,’<I4Ptp*;7,“,86<;e87>  • 

-  —  char les  Lenning,  5  L.D.  190  (1886). 

Lenning,  22  L  °'  496  «89‘>  ^  £~  Chari,, 

( 1 89 lr  C°U  Sprl"8s  and  Denver  City  Mill  Site,  13  L.D.  i7 


8/ 


Eclipse  Mill  Site,  22  L.D.  496  (1896). 


s^cLlefLenningJIl.D^Jq^g^;  42  L'D'  255  <1913>: 
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wn^Lh°i/e’  ¥  a  stable,  2/  an  office,  3/  or  houses  for 

,  _/  and  using  the  mill  site  as  a  source  of  water  5/ 
y  constructing  and  maintaining  pumping  works  6/  or  drill~ 

Hn§  *  W?Ui-i  on  fhe  miU  fite‘  Mining  and  milling  purposes 
t  include  using  the  mill  site  merely  as  a  source  of 
water  8/  or  timber,  9/  or  as  a  road  to  the  mine.  10/ 

.  Sfte  .must  be  used  in  connection  with  the  lode 

o  which  it  is  incident,  and  cannot  be  used  solely  in 


ai  i  ~^*-.l!arjman  V*  Smith>  7  Mont.  19,  14  Pac.  648  (1887); 
Alaska  Mildred  Gold  Min.  Co.,  42  L.D.  255  (1913). 


2/  Eclipse  Mill  Site,  22  L.D.  496  (1896). 
3/  Id. 


y  Satisfaction  Extension  Mill  Site,  14  L.D.  173  (1892)* 
c  ipse  Mill  Site,  22  L.D.  496  (1896)  (superintendent);  Eagle 

?“kDCO;,T(S86)C°"  54  I'“'  251  <W«);  «.  Ch«l.,  Lenning ( 


3_/  Valcalda  v. 
Cir.  1898). 


Silver  Peak  Mines,  86  Fed.  90  (9th 


^  Sierra  Grande  Min.  Co.  v.  Crawford,  11  L.D.  338 
y 1890) . 

7/  Ash  Park  Min.  Co.,  47  L.D.  580  (1920);  Howard  C. 
Brown,  73  I.D.  172  (1966). 


8/  Charles  Lenning,  5  L.D.  190  (1886);  Cyprus  Mill 
Site,  6  L.D.  706  (1888);  Iron  King  Mine  &  Mill  Site  9  L  D 

290o\£Z8llr.  fm1' valcalda  v- sllver  Peak  Mines’’86  Fed-‘ 


9_/  Two  Sisters  Lode  &  Mill  Site,  7  L.D.  557  (1888)* 
Opinion  of  the  Solicitor,  64  I.D.  301  (1957). 

10/  Hales  and  Symons,  51  L.D.  123  (1925). 
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connection  with  another  lode  or  with  another  mill  site  1/ 

cannot  bT  "  the  S-retary  held  that  a  mlU  siFe 

anno t  be  used,  in  common  with  other  mill  sites,  in  connec¬ 
tion  with  a  like  number  of  lode  claims,  saying: 

This  statute  evidently  intends  to  give  to 

exre  °?erab?r  of  a  lode  claim,  a  tract  of  land,  not 
exceeding  five  acres  in  extent,  for  the  purpose  of 

conducting  mining  or  milling  operations  thereon 

in  connection  with  such  lode.  This  excludes  the 

“th  other^odes  "2/ ^  ^  *  ”“d  * 

but1reCquiSdithenu;ehofeaeminhe-reCretary  n0t  °nly  Permitted 

than  i!5  i  USe  a  ml11  Slte  ln  connection  with  more 
an  one  lode  claim.  In  Alaska  Copper  Co..  3/  he  said: 

here  flrs‘  clause  of  the  section  is  applicable 

“  ;  Ita  manifest  purpose  is  to  permit  the  pro- 

tract°of°non  loda.minin8  claim  c°  acquire  a  small 

a^iliarv  tn'T  SUOUS’  nonmineral  land  as  directly 
aMon=  y  u ^  6  Prosecution  of  active  mining  oper- 
l1  UP°a  hls  lode  or  for  the  erection  of 

quartz-mills  or  reduction  works  for  the  treatment  of 

sJch  addit  °td  by  SUCh  °Peratl°ns •  The  area  of 

rested  to^i  iS  by  the  termS  of  the  statute 

restricted  to  five  acres,  as  obviously  ample  for 

either  purpose.  The  logical  inference  is  that  the 

recL'nizedPnr!ct  •  °n, 18  intended  solely  to  subserve  a 
recognized  practical  necessity,  contemn  Latins  an 

f°r  p»ppo  li,  eo 


P.t  Tnga  C«-  »  Stephenson,  17  H«v.  449,  30 

ac.  1088  ( 4.883)  ;  Peru  Lode  and  Mill  Site  10  L  D  19b  nson-i- 
Syndicate  Lode  Mill  Site  n  7  n  t,,  L'u-  iyb  (1890); 

Min.  Co.,  12  r  d  5  on  R  1  561  (1890);  Hecla  Consol. 
Fed.  930’(C  C  D  Nev  lloly  SHt_see  Ritter  v.  Lynch,  123 


2/  Unit  Lode  and  Mill  Site,  12  L.D.  624  (1891). 
3/  32  L.D.  128  (1903) . 
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rights,  and  is  not  a  provision  for  the  acquisition 
of  merely  additional  superficies  in  connection  with 
each  lode  location  under  section  2320.  Whilst  no 
fixed  rule  can  well  be  established,  it  seems  plain 
that  ordinarily  one  mill  site  affords  abundant 
facility  for  the  promotion  of  mining  operations 
upon  a  single  body  of  lode  claims.  It  is  not  to 
be  supposed  that  Congress  intended  a  grant  of  an 
equal  number  of  such  tracts  as  rightfully  incident 
to  all  the  lode  claims  of  a  compact  group  held  and 
worked  under  a  common  ownership.  Every  provision 
for  the  disposal  of  the  public  domain  is  intended  to 
subserve  some  substantial,  useful  purpose.  There 
is  nothing  in  the  language  or  reason  of  the  statute 
to  permit  a  mill  site  to  be  taken  and  acquired  in 
connection  with  each  mining  claim  of  such  a  group  as 
that  in  question  here.  A  separate  mill  site  can  not, 
therefore,  be  regarded  or  allowed  as  complementary 
to  each  of  these  lode  locations." 

And  in  Hard  Cash  and  Other  Mill  Site  Claims.  1/  the  Secretarv 

said:  — “ —  —  J 


.  .  .  if  more  than  one  mill-site  is  applied 

for  in  connection  with  a  group  of  lode  claims,  a 
sufficient  and  satisfactory  reason  therefor  must 
be  shown.  The  storage  of  a  quantity  of  ore  upon 
each  of  the  four  mill-sites  in  this  case,  where 
there  is  nothing  to  show  but  that  the  area  embraced 
in  one  of  them  would  be  ample  for  such  storage,  is 
but  a  mere  colorable  use  of  the  mill-sites,  which 
does  not  satisfy  the  requirements  of  the  statute." 


Although  the  statute  requires  only  that  the  mill  site  be 
not  contiguous  to  the  vein  or  lode,  the  Secretary  at  first 
held  that  it  could  not  be  contiguous  to  the  claim,  saying  that 
the  statute  was  "too  plain  to  invite  discussion,"  2/  and  that 


1/  34  L.D.  325  (1905) . 

2/  Alaska  Copper  Co.,  32  L.D.  128  (1903). 
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basis '"of ^  C°"tention  could  not  be  sustained  "upon  any 

■K.ssr 

»“•  -;p”  «=*•*  s.  ™82s  .'tirr.m  ;„ds- 

¥~m  sj&ra.'psasss  Ly  xn- 

=  ssa. 

or  lode'  as  f-frct-  •  .  tnat  the  vein 

•  -m-fi.  S  ,md‘ 

lode  claim  would  be  unobjectionable.”  °  3 
sunr/^hl  t0  ^  Secretary's  decision  in  Yankee  Mill  qifo 

^ftatiteHhaf  1^11^1^ 


permi  ttingBprosecut  ion^  of11  the  ^patent  ^  D.  .  32°.  0904)  (but 

dance  with  the  prevailing  practLe^  Tl  Jand'o^ce) 


2/ 


3  7  L.D.  6  74  (1909)  . 


Mininfpecisionf  1874  °  1 1872>  Copp,  JLS 

MOT- 21,  190-7—1  L.D  453  n’,  ™?  Regulations  §  62, 

1.2;  *0  tW  J‘  485  0901),  35  L.D.  664  (1907). 
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"vein  or  lode  claim",  1 J  and  the  language  of  that  particular 
regulation  has  remained  unchanged  to  the  present  date.  2 J 
Notwithstanding  this  amendment  of  the  regulation,  the  Secre¬ 
tary  has  not  only  approved  his  prior  decision  in  Yankee  Mill 
Site ,  but  has  extended  the  effect  of  that  decision,  holding 
that  a  mill  site  could  be  located  contiguous  to  the  end  of  a 
lode  claim,  provided  it  be  clearly  shown  that  the  lode  or 
vein  along  which  the  lode  claim  is  laid  either  terminates  or 
departs  from  the  side  line  of  the  claim  before  entering  the 
ground  covered  by  the  mill  site  claim.  3/  The  Bureau  of  Land 
Management  follows  the  statute  rather  than  the  regulations, 
and  requires  only  that  a  mill  site  be  not  contiguous  to  the 
vein  or  lode.  4/ 

A  mill  site  located  pursuant  to  the  first  clause  of 
subsection  (a)  of  the  statute  is  incident  to  the  lode  claim, 
and  depends  for  its  validity  upon  the  validity  of  the  lode 
claim.  If  the  lode  claim  is  abandoned  or  forfeited,  5/  or 
declared  invalid,  6/  or  if  a  patent  to  the  lode  claim  is 
refused,  7/  the  effect  of  such  action  on  the  mill  site  will 
be  the  same  as  the  effect  on  the  lode  claim.  However,  the 
mill  site  claimant  has  certain  equities  growing  out  of  his 
location  of  the  mill  site  and  construction  of  valuable 


1/  Mining  Regulations  §  62,  May  21,  1909,  37  L.D. 

728,  771  (1909)  . 

2/  See  43  C.F.R.  §  3460.1(b)  (1968). 

3/  Montana-Illinois  Copper  Min.  Co.,  42  L.D.  434 
(1913);  see  Coeur  d'Alene  Crescent  Min.  Co.,  53  I.D.  531 
(1931);  cf_.  Anna  Dillon,  40  L.D.  84  (1911)  (homestead  con¬ 
tiguous  to  end  of  lode  claim) . 

4/  VI  B.L.M.  Manual  §  3 . 3 . 2B  (Rel.  3  4/20/54). 

5)  Watterson  v.  Cruse,  179  Cal.  379,  176  Pac .  870  (1918). 

6/  United  States  v.  Dawson,  58  I.D.  670  (1944); 

United  States  v.  Crawford,  A-30820  (Jan.  29,  1968). 

7/  Union  Phosphate  Co.,  43  L.D.  548  (1915). 
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improvements,  and  if  the  improvements  are  sufficient  to 
comply  with  the  second  clause  of  subsection  (a)  of  the 
statute,  he  may  hold  the  mill  site  under  that  clause.  1/ 


Mill  site  with  a  placer  claim. 


As  originally  enacted,  the  statute  did  not  permit  the 
location  of  a  mill  site  in  connection  with  a  placer  claim.  2/ 
Under  the  1960  amendment,  each  placer  claimant  is  allowed  “ 
m  addition  to  his  placer  claim,  five  acres  of  land  to  be* 
used  and  occupied  for  mining,  milling,  processing,  and 
benefication  purposes,  or  other  operations  in  connection 

hiL?la?er  claim*  V  The  language  of  this  amendment, 
while  differing  in  detail  from  that  of  the  original  statute 
providing  for  mill  sites  in  connection  with  lode  claims  is 
consistent  with  the  judicial  and  administrative  interpreta- 
tions  °  that  statute,  and  such  judicial  and  administrative 
decisions  undoubtedly  are  authoritative  precedents  for  the 
interpretation  of  the  amendment. 


Quartz  mill  or  reduction  works . 


Under  the  second  clause  of  subsection  (a)  of  the  statute 
the  owner  of  a  quartz  mill  or  reduction  works  may  locate  and 

occupy  a  mill  site.  4/  A  mill  site  located  under  this  clause 
may  not  exceed  five  acres.  5/ 


Adams  v.  Simmons,  16  L.D.  181  (1892). 

2/  United  States  v.  Duvall,  65  I9D.  458  (1958). 
3/  30  U.S.C.  §  42(b)  (1964). 

y  Id.  §  42(a)  . 

5/  Hecla  Consol.  Min.  Co.,  14  L.D.  11  (1892). 
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The  presence  of  a  quartz  mill  or  other  reduction  works 
on  the  land  claimed  is  essential.  1/  The  term  "reduction 
works"  has  a  reasonably  definite  and  well  understood  meaning 
in  the  mining  industry.  It  means  "works  for  reducing  metals 
from  their  ores,  as  a  smelting  works,  cyanide  plant,  etc." 
The  term  does  nof  include  a  rock  crusher  or  pulverizer,  not 
shown  to  be  connected  with  or  forming  an  essential  part  of 
the  instrumentalities  used  in  any  process  of  reduction.  2/ 

A  quartz  mill  or  reduction  works  cannot  be  placed  on 
the  boundary  line  between  two  mill  sites  so  as  to  perfect  a 
claim  to  both,  unless  the  mill  or  reduction  works  on  each 
tract  may  operate  independent  of  the  other.  3/ 

A  mill  site  claimant  has  a  reasonable  time  after  making 
his  location  within  which  to  commence  the  erection  of  a 
quartz  mill  or  reduction  works.  If  such  construction  is  not 
commenced  within  a  reasonable  time,  then  the  rights  of  the 
mill  site  locator  would  date  from  the  time  that  he  did  begin 
such  construction  in  good  faith  and  prosecuted  it  with 
reasonable  diligence.  4/ 


Size  and  shape  of  mining  claims. 


1 •  Lode  claims. 

Section  2  of  the  Mineral  Location  Law  of  1872  prescribes 
the  size  and  shape  of  lode  claims: 


1/  Le  Neve  Mill  Site,  9  L.D.  460  (1889);  Brodie  Gold 
Reduction  Co.,  29  L.D.  143  (1899). 

2/  Pacific  Portland  Cement  Co.,  51  L.D.  459  (1926). 

3/  Hecla  Consol.  Min.  Co.,  14  L.D.  11  (1892). 

4/  Cleary  v.  Skiffich,  28  Colo.  362,  65  Pac .  59  89 

Am. St. Rep.  207  (1901) . 
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II 


*  *  •  A  mining  claim  located  after  the  10th 
day  of  May,  1872,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one  thou¬ 
sand  five  hundred  feet  in  length  along  the  vein  or 

U°  J  *  *  *  No  claim  shall  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein 
t  the  surface,  nor  shall  any  claim  be  limited  by 
ny  mining  regulation  to  less  than  twenty-five  feet 
on  each  side  of  the  middle  of  the  vein  at  the 

rhe  inth  ®XCep^  where  adverse  rights  existing  on 
the  10th  day  of  May,  1872  render  such  limitation 

necessary.  The  end  lines  of  each  claim  shall  be 
parallel  to  each  other."  1/ 


Length  and  width. 


i“|tr.s1Sd  * ‘i- 

of  the  lode,  up  to  a  maximum  of  3000  feet. 

a  lode^iS^L^rto^  1500°^;^ 2>  ^  PS™itS 

persons  ^/^No  JV"  Jndividual  or  »>y  arfssociafion^f8  ^ 
P  sons.  3/  No  lode  claim  may  exceed  1500  feet  in  length.  4/ 


y  30  U.s.c.  §  23  (1964)  . 

2/  14  Stat.  252. 


y  43  C.F.R.  §  3411.3  (1968). 

contained  within '  intLfectine^  '  That  P°rtl°n  of  the  lode 
included  in  the  1500  feet  ii°r  °verlapping  claims  is 

481  norm  S  5UU  teet'  Allce  Lode  Min.  Claim  30  L  D 

481  (1901).  For  a  custom  to  the  contrarv  oco  ru 
Hart,  42  Fed.  98  (C.C.D.Colo.  J90) £ee  Cheesman  v 
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The  federal  statute  does  not  specifically  restrict  the  power 
of  the  states  to  limit  the  length  of  a  lode  claim,  but  the 
regulations  provide  that 

M.  .  .No  such  local  regulations  or  State  or 
Territorial  laws  shall  limit  a  vein  or  lode  claim 
to  less  than  1,500  feet  along  the  course  thereof, 
whether  the  location  is  made  by  one  or  more  persons 
.  .  ."1/ 

Since  the  mining  laws  delegate  the  power  to  make  rules  not 
inconsistent  with  the  federal  statutes  to  the  mining  districts 
and  state  legislatures,  it  is  questionable  whether  a  regu¬ 
lation  of  the  Secretary  of  the  Interior  could  prevail  over 
a  state  statute,  should  a  state  decide  to  limit  the  length  of 
a  lode  mining  claim  to  less  than  1500  feet.  The  question  has 
never  arisen,  however,  and  is  not  likely  to  arise,  as  a 
restriction  on  the  length  of  a  lode  mining  claim  does  not 
appear  in  any  existing  state  legislation.  Several  states 
have  expressly  provided  by  statute  that  the  length  of  a  lode 
claim  may  equal,  but  shall  not  exceed  1500  feet.  2/  In 
other  states,  the  statute  merely  provides  that  the  length  of 
a  lode  claim  shall  not  exceed  1500  feet.  3/ 

In  two  early  cases  it  was  held  that  a  lode  claim  was 
valid  only  to  the  extent  of  the  length  of  the  lode,  and  that 
the  portion  of  the  claim  beyond  the  end  of  the  lode  was 
invalid,  for  the  reason  that  the  claim  gave  no  right  to  the 


1/  43  C.F.R.  §  3411.5  (1968)  . 

2/  Colo . Rev . S tat .Ann .  §  92-22-1  (1963);  S.D.  Code  § 
42.0102  (1939);  Utah  Code  Ann.  §  40-1-1  (1960);  Wash. Rev. 
Code. Ann.  §  78.08.020  (1962). 

3/  Cal . Pub . Res . Code  §  2302  (West  1956);  N.D.  Cent. 
Code  T  38-02-01  (1960);  Wyo.Stat.Ann  §  30-24  (1967).  The 
Wyoming  statute  specifically  provides  that  no  regulation  of 
a  mining  district  may  limit  a  lode  claim  to  a  lesser  length. 
Wyo.Stat.Ann.  §  30-24  (1967). 
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surface  except  in  connection  with  the  lode.  1/  This  view  has 
eceived  no  support  in  the  later  cases,  many  of  which  by 

cTalmCh  ^  r.eCOSniZe  the  validity  of  that  portion  of  the 
claim  beyond  the  end  of  the  lode.  2/ 

. ,  N°  *°de  claim  may  extend  more  than  300  feet  on  either 
side  of  the  middle  of  the  vein  or  lode.  3/  The  states  and 

power  to  limit  the  width  o^a^ode 
daim,  but  cannot  prescribe  a  width  less  than  25  feet  on 

each  side  of  the  middle  of  the  vein  or  lode.  4/  Several 

a  lode  h?V-  expressly  provided  by  statute  that  the  width  of 
a  lode  claim  may  equal,  but  shall  not  exceed  300  feet  on 

each  side  of  the  middle  of  the  vein.  5/  In  other  states  it 

is  provided  that  the  width  of  a  lode  claim  shall  not  exceed 

si  sr? »  - 

ThetCalif1St“nCe  °”  eSCh  Side  of  the  middle  of  the  vein  6/ 
California  statute  merely  provides  that  the  width  of  a 


JV  Zollars  v. 
Terrible  Min.  Co.  v. 
Colo.  1883). 


Evans,  5  Fed.  172  (C.C.D.Colo.  1880); 
Argentine  Min.  Co.,  89  Fed.  583  (C.C.D. 


131,  72  Paf££44M190?)aX  ^  ^  C°'  V‘  Hllkey>  31  Col°- 

d.»/(s  th”  luewith  *H“lnlns 

sarily  the  leneth  nf  at-  de  ^lnes>  anc^  n°t  neces- 

c<,ioyM,  ;r?«,  i,  wS?.1  *■  °*vi' v- sheph"1'’ 31 

ft/  30  U.S.C.  §  23  (1964)  . 

ssrso  s.rLr"*1 

R”’codri™.fr78O08'020  T*”  "  1°de)  •  "**” 

~=h  ,U,  of  „.ln  le“  th»"  M  m 


334 


lode  claim  shall  not  exceed  300  feet  on  each  side  of  the 
center  line  of  the  vein  or  lode.  JL /  The  Wyoming  statute 
provides  that  the  width  of  a  lode  claim  shall  not  exceed 
300  feet  on  each  side  of  the  discovery  shaft,  which  is 
required  to  be  equidistant  from  the  side  lines.  2/  Under 
this  statute,  a  deviation  in  the  position  of  the  discovery 
shaft  from  the  center  line  of  the  claim  has  no  effect  on  the 
side  line  nearest  the  shaft,  but  automatically  limits  the 
other  side  line  to  a  point  equally  distant  from  the  shaft.  3/ 
The  North  Dakota  statute  provides  that  the  width  of  lode 
claims  shall  be  150  feet  on  each  side  of  the  center  of  the 
vein,  except  that  any  county,  at  any  general  election,  may 
determine  upon  a  width  not  greater  than  300  feet  nor  less 
than  25  feet  on  each  side  of  the  center  of  the  vein.  4/ 

A  locator  is  not  required  to  locate  a  lode  claim  of  the 
full  length  and  width  provided  by  statute  or  local  rule,  but 
may  locate  a  smaller  claim  if  he  so  desires.  5/  He  may  not 
claim  a  greater  length,  either  over  all  or  in  each  direction 
from  the  point  of  discovery,  than  claimed  in  his  location 


JV  Cal. Pub. Res. Code  §  2302  (West  1956). 

2/  Wyo . Stat . Ann .  §  30-25  (1967). 

3/  Globe  Min.  Co.  v.  Anderson,  73  Wyo.  17,  318  P.2d 
373,  382  (1957).  In  this  regard,  compare  43  C.F.R.  §  3411.4 
(1968): 

"...  If,  however,  300  feet  on  each  side 
are  allowed,  and  by  reason  of  prior  claims  but 
100  feet  can  be  taken  on  one  side,  the  locator 
will  not  be  restricted  to  less  than  300  feet  on 
the  other  side  .  .  .  . " 

4/  N. D . Cent . Code  §  38-02-02  (1960). 

5/  Schlageter  v.  Cutting,  116  Cal.App.  489,  2  P.2d  875 
(1931). 
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notice,  1/  and  where  the  distance  claimed  in  each  direction 
from  the  point  of  discovery  i s  not  stated,  he  is  limited  in 
each  direction,  at  least  prior  to  his  marking  the  boundaries, 
to  half  the  total  distance  claimed.  _2 /  The  same  rule  would, 
no  doubt,  hold  true  with  respect  to  the  width. 

Prior  to  the  issuance  of  a  patent,  the  locator  who  has 
in  good  faith  made  a  discovery  and  marked  the  boundaries  of 
his . claim  with  regard  to  the  position  of  the  vein  as  he 
believes  it  to  be  is  protected,  at  least  as  against  other 
mineral  claimants,  in  his  possession  of  the  surface  as  defined 
by  his  boundaries,  even  though  the  center  line  of  his  claim 
does  not  follow  the  vein  and  the  claim,  although  not  greater 
than  600  feet  in  width,  includes  more  than  300  feet  on  one 
side  of  the  vein.  3/  It  has  been  held  that  the  Department  of 
the  Interior  has  no  power  to  issue  a  mineral  patent  to  any 
location  exceeding  300  feet  in  width  on  each  side  of  the 
middle  of  the  vein  or  lode,  4/  and  that  a  patent  so  issued 
is  void  as  to  the  excess  over  300  feet  and  subject  to  collateral 
attack.  _5/  Although  this  view  may  be  correct  as  to  patents 


p  Too11?  GrouP  Min*  Co*  v-  Murphy,  18  Ida.  266,  109 

?sCTa851^i138i^*St‘Rep‘  201  (191°);  £££  Swanson  v.  Koeninger, 
25  Ida.  361,  137  Pac.  891  (1913). 

F1 .  Erhardt  v.  Boaro,  113  U.S.  527  (1885);  Bramlett  v. 

Flick,  23  Mont.  95,  57  Pac.  869  (1899). 

3/  Harper  v.  Hill,  159  Cal,  250,  113  Pac.  162  (1911). 
^gntra,  Cosmopolitan  Min.  Co.  v.  Foote,  101  Fed.  518  (1900) 

The  question  was  expressly  not  passed  on  by  the  court  in 
Jefferson  Min.  Co.,  v.  Anchoria-Leland  Min,  &  Mill.  Co.,  32 
Colo.  176,  75  Pac.  1070  (1909). 

t  n  '971  States  v-  Alaska  Empire  Gold  Min.  Co.,  71 

1968)  73  (1964)’  Unlted  States  v.  Relyea,  A-30909  (June  25, 

.ff,  _ Lakin  v.  Dolly,  53  Fed.  333  (C . C ,N. D, Cal.  1891), 

^rrn^fV'  p°be“-’  54  Fed‘  461  <9th  Cir-  1893) .  Contra. 
Star  Gold  Mm.  Co.,  47  L.D.  38  (1919).  - 
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for  claims  more  than  600  feet  in  width,  it  seems  clearly 
contrary  to  the  principle  announced  in  St.  Louis  Smelting  6c 
Refining  Co.  v.  Kemp.  1/  where  the  Supreme  Court  said: 

"•  •  •  a.  patent,  in  a  court  of  law,  is  con¬ 

clusive  as  to  all  matters  properly  determinable 
by  the  Land  Department,  when  its  action  is  within 
the  scope  of  its  authority,  that  is,  when  it  has 
jurisdiction  under  the  law  to  convey  the  land,"  2 J 

Whether  a  claim  exceeds  300  feet  in  width  on  either  side  of 
the  vein  is  a  matter  "properly  determinable  by  the  Land 
Department",  and  the  issuance  of  a  patent  should  be  conclu¬ 
sive  of  the  fact  that  the  claim  does  not  exceed  300  feet  in 
width  on  either  side  of  the  vein.  In  Calhoun  Gold  Min.  Co. 
v.  A~iax  Gold  Min.  Co..  3 /  the  Supreme  Court  said  that  a 
patent  is  proof  of  a  discovery  and  cannot  be  collaterally 
attacked.  4/  It  seems  absurd  to  say  that  a  patent  may  not 
be  collaterally  attacked  by  showing  that  the  vein  is  not  on 
the  claim  at  all,  but  may  be  collaterally  attacked  by  show- 
ing  that  the  vein  is  not  on  the  center  of  the  claim. 


1/  104  U,S,  636  (1882). 

2/  Accord.  Carson  City  Gold  &  Silver  Min.  Co.  v,  North 
Star  Min.  Co,,  83  Fed.  658  (9th  Cir.  1897);  Peabody  Gold  Min. 
Co.  v.  Gold  Hill  Min.  Co,,  111  Fed.  817  (9th  Cir.  1901),  It 
is  general  rule  that  an  error  in  reaching  a  result  does  not 
destroy  the  jurisdiction  of  an  administrative  agency  to  make 
a  decision  and  to  act  upon  such  decision  Butte,  A.  6c  P.R. 
v.  United  States,  290  U.S.  127  (1933);  Callanan  Road  Improv. 
Co.  v.  United  States,  345  US.  507  (1953). 

3/  182  U.S.  499  (1901), 

4/  Accord,  Creede  6c  Cripple  Creek  Min.  &  Mill.  Co,  v. 
Uinta  Tunnel  Min.  6c  Transportation  Co.  ,  196  U.S.  337  (1905). 
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b. 


End  lines  and  side  lines . 


The  end  lines  of  a  lode  claim  must  be  straight,  not 
curbed  or  broken,  and  they  must  be  parallel.  1/  The  purpose 
of  the  requirement  that  the  end  lines  be  parallel  is  to  pre¬ 
vent  a  locator  from  appropriating  more  than  1500  feet  along 
the  vein  in  its  dip  and  to  define  with  certainty  the  portion 
ot  the  dip  of  the  vein  to  which  the  locator  is  entitled  2/ 
Therefore,  the  claim  is  not  rendered  invalid  if  the  end* lines 
are  not  parallel,  but  extralateral  rights  only  are  affected,  3/ 
and  where  the  end  lines  converge  in  the  direction  of  the  dip 
has  been  held  that  the  locator  should  not  be  deprived  of 

hfwas  entUlei8h4/  *“  Claimed  leSS  ^  that  t0  which 


n„r™=L°r?!r  ,°  achleve  Parallelism,  or  for  other  legitimate 
purposes,  the  locator  may  lay  his  boundary  lines  within,  upon, 


1/  30  U.S.C. 
Walrath  v.  Champion 
Tonopah  Min.  Co.  v. 
(1918);  Belligerent 


§  23  (1964);  43  C.F.R.  §  3411.4  (1968); 

Min.  Co.,  171  U.S.  293  (1898);  Jim  Butler 

West  End  Consol.  Min.  Co.,  247  U.S.  450 

and  Other  Lode  Min.  Claims,  35  L.D.  22  (1906). 


2/  Del  Monte 
Mill.  Co.,  171  U.S. 
Richmond  Min.  Co. ,  8 
1877). 


Min.  &  Mill.  Co.  v.  Last 
55  (1898);  Eureka  Consol. 
Fed.Cas.  819  (No.  4,548) 


Chance  Min. 
Min.  Co.  v. 
(C.C.D.Nev. 


6c 


2/  Gibson  v.  Hjul,  32  Nev. 
see  Doe  v.  Sanger,  83  Cal.  203 


360,  108  Pac.  759  (1910). 
,  23  Pac.  365  (1890). 


Central  Eu rltTJ'  P^lgrim>  95  F-2d  562  (9th  Cir.  1938); 
ra?  ?A7E  7QkD  Mln;.Co-  v-  East  Central  Eureka  Min.  Co.  146 

Min'  Co  ’  9MPa^v,  f33  ^1905);  -See  Carson  City  Gold  &  Silver 
1896)  “h  Star  Min-  C°->  73  Fed-  597  (C.C.N.D.  Cat. 
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or  across  the  surface  of  a  valid  senior  location  \/  or  of 
patented  ground.  2/  If  he  were  not  granted  this  right,  he 
would  frequently  not  be  able  to  obtain  the  extralateral  rights 
to  which  he  would  otherwise  be  entitled.  3/ 

End  lines  should  have  substantial  existence  in  fact  and 
should  reasonably  comport  in  length  with  the  width  of  the 
claim  as  located.  4/ 

The  side  lines  of  a  lode  claim  need  not  be  straight,  _5/ 
nor  need  the  claim  be  in  the  form  of  a  parallelogram.  _6/  The 
course  of  the  vein  or  lode  as  actually  found  to  exist  may 
rightly  control  the  manner  of  the  location,  and  in  order  to 
conform  the  location  to  the  actual  course  of  the  vein  or 
lode  the  side  lines  may  be  irregular.  _7/  However,  the  side 


1/  Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance  Min.  & 

Mill.  Co.,  171  U.S.  55  (1898);  Hayden  Hill  Consol.  Min.  Co. 
v.  Lincoln  Min.  Co.,  66  Ida.  430,  160  P.2d  468  (1945);  Patten 
Extension  Lode,  15  L.D.  133  (1892);  Hustler  and  New  Year  Lode 
Claims,  29  L.D.  668  (1900). 

2/  McElligott  v.  Krogh,  151  Cal.  126,  90  Pac .  823  (1907); 
Davis  v.  Shepherd,  31  Colo.  141,  72  Pac.  57  (1903);  Hidee  Gold 
Min.  Co.,  30  L.D.  420  (1901)  (patented  lode  claim);  Alice  Park 
Min.  Claim,  30  L.D.  481  (1901)  (patented  agricultural  land). 

3/  Compare  Montana  Co.  v.  Clark,  42  Fed.  626  (C.C.D.Mont. 
1890)  with  Cheesman  v.  Hart,  42  Fed.  98  (C.C.D.Colo.  1890). 

4/  Jack  Pot  Lode  Min.  Claim,  34  L.D.  470  (1906); 
Belligerent  and  Other  Lode  Min.  Claims,  35  L.D.  22  (1906). 

_5/  Jim  Butler  Tonopah  Min.  Co.  v.  West  End  Consol. 

Min.  Co.,  247  U.S.  450  (1918). 

_6/  Breece  Min.  Co.,  3  L.D.  11  (1884). 

7/  For  an  extreme  case,  see  Iron  Silver  Min.  Co.  v. 

Elgin  Min.  &  Smelting  Co.,  118  U.S.  196  (1886). 
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lines  may  not  be  arbitrarily  zig-zagged  merely  for  the  purpose 
of  controlling  the  length  or  position  of  the  exterior  lines 
of  the  claim.  1/ 


2 .  Placer  claims . 


Section  12  of  the  Placer  Law  of  1870  provided: 

i 

•  •  •  that  where  the  lands  have  been  previously 
surveyed  by  the  United  States,  the  entry,  in  its  ex¬ 
terior  limits,  shall  conform  to  the  legal  subdivisions 
of  the  public  lands  .  .  .  ."2/ 

Absolute  conformity  with  the  public  land  surveys  was  rendered 

unnecessary  by  section  10  of  the  Mineral  Location  Law  of"  1872 
which  provides:  * 

.  .  .  all  placer-mining  claims  located  after  the 
10th  day  of  May,  1872,  shall  conform  as  near  as  prac¬ 
ticable  with  the  United  States  System  of  public- land 
surveys,  and  the  rectangular  subdivisions  of  such  sur¬ 
veys,  and  no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant;  but  where 
placer  claims  cannot  be  conformed  to  legal  subdivisions 
survey  and  plat  shall  be  made  as  on  unsurveyed 
lands  .  ..."  3/ 

Thus  a  placer  claim  need  not  conform  precisely  to  the  lines 
of  the  survey,  nor  need  it  be  laid  out  in  a, true  north- south 
direction,  when  it  is  confined  to  a  narrow  canyon  or  gulch 
or  other  topographic  feature  which  would  render  doing  so 


1/  Jack  Pot  Lode  Min.  Claim,  34  L0D.  470  (1906); 
Belligerent  and  Other  Lode  Min.  Claims,  35  L.D.  22  (1906). 

2/  16  Stat.  217 . 

3/  30  U.S.C.  §  35  (1964). 
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impracticable,  1/  for  a  locator  is  not  required  to  include 
within  the  boundaries  of  his  claim  land  not  fit  for  mining,  2/ 

Placer  claims  should  be  compact  and  substantially  rec¬ 
tangular  in  form.  3/  However,  a  placer  locator  is  not 
required  to  place  his  lines  over  prior  located  claims  in 
order  to  conform  to  the  public  land  survey  or  to  attain  a 
rectangular  form.  4/  The  reasons  which  sanction  a  lode 
claimant  in  placing  his  lines  over  prior  claims  have  no  ap¬ 
plication  to  placer  claims,  _5 /  and  it  would  seem,  therefore, 
that  a  placer  locator  is  not  permitted  to  place  his  lines 
over  prior  claims,  A  claim  in  the  form  of  a  long,  narrow 
strip  or  shoestring”  is  not  permitted,  _6/  unless  confined 
to  gulch  or  small  canyon.  ]_/  A  miners'  rule,  custom,  or 
regulation  arbitrarily  fixing  the  size  of  all  placer  claims 
at  1,320  feet  by  660  feet  has  been  held  void  for  being  in 


1/  Wiesenthal  v.  Goff,  63  Ida.  342,  120  P.2d  248 
(1941);  Fuller  v.  Mountain  Sculpture,  Inc.,  6  Utah  2d  385, 

314  P . 2d  842  (1967);  Wood  Placer  Min.  Co.,  32  L.D.  401  (1904); 
Hy-Grade  Placer  Min.  Claim,  53  L.D.  431  (1931). 

2/  Mitchell  v.  Hutchinson,  142  Cal,  404,  76  Pac .  55 
(1904);  Young  v.  Papst,  148  Ore.  678,  37  P,2d  359  (1934); 
William  F.  Carr,  53  ID.  431  (1931). 

3/  Fuller  v.  Mountain  Sculpture,  Inc.,  6  Utah  2d  385, 

314  P . 2d  842  (1967), 

4/  Dripps  v.  Allison's  mines  Co,,  45  Cal.App.  95,  187 
Pac.  448  (1919);  Snow  Flake  Fraction  Placer,  37  L.D.  250  (1908) 
overruling  Rialto  No.  2  Placer  Claim,  34  L.D  44  (1905). 

5/  Stenfjeld  v.  Espe,  171  Fed.  825  (9th  Cir .  1909); 
Southern  Pac.  Land  Co.,  55  I.D.  254  (1935);  cf.  Grassy  Gulch 
Placer  Claim,  30  L.D.  191  (1900). 

6/  Snow  Flake  Fraction  Placer,  37  L.D.  250  (1908). 

1/  William  F.  Carr,  53  I.D.  431  (1931). 
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conflict  with  both  the  spirit 
mining  law.  1/ 


and  the  letter  of  the  placer 


by  the^ublf  smallest  legal  subdivision  recognized 

provided:  40  acreS*  The  P^er  Law  of  1870 


dividecTfnt  s"bdivisions  of  forty  acres  may  be  sub¬ 
divided  into  ten-acre  tracts;  and  two  or  more  Dersnn« 

or  associations  of  persons,  having  contiguous  claims  ’ 

o  any  size,  although  such  claims  may  be  less  than  ten 

acres  each  may  make  joint  entry  thereof;  but  no 

July  1870  \P11fCer  Claim>  made  after  the  9th  day  of 
July,  1870,  shall  exceed  one  hundred  and  sixty  acres 

location°shalirS°nf0r  association  of  persons,  which 

surveys  .  .n°]/°rm  C°  the  United  States 

iZ°edatiy°nthef  bhanH10  aCreS  iS  nOC  aUth- 

rule  may  be  permUted  whefe  thestltus  ^  this 

largest  pLcVc^th^ "*"?’*'*  the  stLu^T'he1^ 

may8be  located  by  an  association  ^  16°  aCreS>  which 

persons.  5/  The  federal  law  nip  consisting  of  at  least  eight 


1/ 


Price  v.  McIntosh,  1  Alaska  286  (1901) 


2/  30  U.S.C.  §  36  (1964) . 

tt  q  .  °P-^ni-on  °f  the  Commissioner,  Mar  1  1871  r 

ILS»  Mining  Decisions  40  (1874)-  Roman  pia*  ’  .  71 ’ - Copp> 
l7d.  260  (1905). -  V  )y  Koman  Placer  Mm.  Claim,  34 


4/ 


See  H.  W.  Rowley,  58  I.D.  550  (1943)  (dictum). 


Fed.  385  (9thUCirC'l911)- ^nidl  !  NO“n  &  Sinook  v-  Snyder,  187 
Ariz.  96,  341  P.2d  226il959)dlS  V‘  Republlc  Cement  Corp. ,  86 
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may  locate.  1/ 


Oversize  claims . 


^  a  locator,  acting  in  good  faith,  marks  the  boundaries 
o  his  location  so  as  to  include  a  greater  length,  width,  or 
area  than  is. permitted  by  law,  the  entire  claim  is  not  void, 
but  it  is  voidable  only  as  to  the  excess.  2/  Until  the 
locator  has  been  advised  of  the  excess  and  has  had  a  reason¬ 
able  time  to  select  the  ground  to  which  he  is  entitled,  his 
possession  extends  to  the  entire  claim,  3/  and  one  who’goes 
on  the  claim  to  make  a  location  of  any  part  is  a  trespasser.  4/ 

If  the  locator  acts  fraudulently  in  including  more  ground 
than  that  to  which  he  is  entitled,  the  entire  location  is 


_!/  Houck  v.  Jose,  72  F.Supp.  6  (S.D.Cal.  1947);  River¬ 
side  Sand  &  Cement  Mfg.  Co.  v.  Hardwick,  16  N.Mex.  479  120 
Pac.  323  (1911). 

2/  Gird  v.  California  Oil  Co.,  60  Fed.  531  (C . C . S . D . Cal . 
1894);  Parsons  v.  Kasange,  158  Cal.App.2d  779,  323  P.2d  577 
(1958);  Hayden  Hill  Consol.  Min.  Co.  v.  Lincoln  Min.  Co,,  66 
Ida.  430,  160  P.2d  468  (1945);  McPherson  v.  Julius,  17  S.D. 

98,  95  N.W.  428  (1903);  see  Richmond  Min.  Co,  v.  Rose,  114 
U.S.  576  (1885);  cf .  Glacier  Mountain  Silver  Min.  Co.  v 
Willis,  127  U.S.  471  (1888). 

3/  Waskey  v.  Hammer,  170  Fed.  31  (9th  Cir.  1909). 

4/  McIntosh  v.  Price,  121  Fed,  716  (9th  Cir.  1903); 
Zimmerman  v.  Funchion,  161  Fed.  859  (9th  Cir,  1908);  Jones 
v.  Wild  Goose  Min.  &  Trading  Co.,  177  Fed.  95  (9th  Cir.  1910); 
Adams  v.  Yukon  Gold  Co.,  251  Fed.  226  (9th  Cir.  1918);  Velasco 
v.  Mallory,  5  Ariz.App,  416,  427  P,2d  540  (1967);  Nichols  v. 

Ora  Tahoma  Min.  Co.,  62  Nev.  343,  151  P,2d  615  (1944).  Contra, 
as  to  lode  claims,  Taylor  v.  Parenteau,  23  Colo,  368,  48  Pac. 
505  (1897)  (width);  Flynn  Group  Min.  Co.  v.  Murphy,  18  Ida. 

266,  109  Pac.  851,  138  Am.St.Rep.  201  (1910)  (length). 
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void.  1/  if  the  location  is  so  large  that  it  cannot  be  deemed 
the  result  of  innocent  error  or  mistake,  fraud  may  be  presumed.  2/ 
Even  in  the  absence  of  fraud,  excessive  size  may  render  the 
location  void  by  making  it  impossible  for  one  in  good  faith 
attempting  to  do  so  to  trace  the  boundaries.  In  Ledoux  v. 

F orester  _3/  the  court  said: 

•  I  admit  the  rule  that  a  location  which 
is  made  in  other  respects  in  conformity  to  law,  but 
which  is  greater  in  length  or  width  than  the  law 
permits  to  be  taken  in  one  claim,  is  not,  for  a 
mere  error  in  that  respect,  void,  except  as  to  the 
excess;  but  when  as  in  this  case,  the  validity  of  the 
location  is  disputed  for  alleged  failure  to  fulfill 
the  requirements  of  the  law  with  reference  to  marking 
the  claim  upon  the  ground  so  that  the  boundaries  can 
be  readily  traced,  the  length  of  the  lines  and  the 
distances  between  stakes  must  be  taken  into  account, 
in  connection  with  the  other  facts  proved,  for  the 
purpose  of  determining  this  question.  It  is  obvious 
that,  if  a  person,  measuring  from  the  stakes  at  one 
end  of  the  claim  the  required  distance  in  the 
direction  indicated  by  the  notice  of  location,  does 
not  find  the  other  end  stakes,  nor  anything  else  to 
guide  him  to  where  the  stakes  may  be  found,  he  may 
reasonably  conclude  that  such  other  corner  stakes 
have  not  been  set  and  that  the  location  is  void. 

In  such  a  case  the  excessive  distance  between  the 
corner  stakes  is  misleading,  and  a  locator  who  has 


1/  Cook  v.  Klonos,  164  Fed.  529  (9th  Cir.  1908); 
G^oup  Mln-  Co.  v.  Murphy,  18  Ida.  266,  109  Pac.  851 

107,^2  ~  LeSSatt  -  5  M0-: 


Pac . 


tL  nofnw?  L?WiS  &  Clark  Min’  Co->  18  ^a.  224,  109 
6  (1910)  (lode  claim  1,065  feet  wide,  2,067  feet  long). 

3/  94  Fed.  600  (C.C.D.Wash.  1899). 
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committed  such  an  error  has  failed  to  comply 
with  the  law."  1/ 


4- .  Noncontiguous  parcels. 


In  an  early  decision,  the  Secretary  held  that  where  an 
unpatented  lode  claim  was  divided  into  two  noncontiguous  par¬ 
cels  by  a  patented  lode  claim,  only  that  portion  of  the  unpat 
ented  claim  containing  the  discovery  was  valid.  2 /  This  posi 
tion  was  receded  from  in  a  subsequent  decision  in  which  the 
Secretary ,  relying  upon  the  statute  providing  for  a  right  of 
way  with  respect  to  intersecting  or  crossing  veins,  3/  held 
that  a  lode  claim  divided  into  two  noncontiguous  parcels  by 
another  lode  claim  was  valid  where  the  two  claims  were 
located  on  intersecting  or  crossing  veins.  4/  Under  this 
theory,  since  the  statute  does  not  provide  for  a  right  of  way 
through  a  placer  claim,  the  Secretary  held  that  where  a  lode 
claim  was  divided  into  two  noncontiguous  parts  by  a  placer 
claim,  only  that  portion  of  the  lode  claim  containing  the 
discovery  was  valid.  _5/  A  similar  result  was  obtained  where 


1/  Accord,  Madeira  v.  Sonoma  Magnesite  Co.,  20  Cal.App 
719,  130  Pac.  175  (1912);  Ehrhart  v.  Bowling,  36  Cal.App. 2d 
503,  97  P.2d  1010  (1940);  _cf.  Swanson  v.  Koeninger,  25  Ida. 
361,  137  Pac.  891  (1913). 

2/  Keneage  M.  Griffin,  2  L,D0  736  (1883)  (distinguish¬ 
ing  the  case  from  that  of  intersecting  or  crossing  lodes) . 

3/  30  U.S.C.  §  41  (1964) . 

4/  Patten  Extension  Lode,  15  L*D„  133  (1892). 

_5/  Silver  Queen  Lode,  16  L„D  186  (1893);  see  Apple 

Blossom  Placer  v.  Cora  Lee  Lode,  21  L.D.  438  (1895). 
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the  lode  claim  was  divided  into  two  noncontiguous  parts  by  a 
mill  site  1/  or  an  agricultural  patent,  2/  these  decisions 
being  based  on  the  fact  that  a  mill  site  or  agricultural 
patent  covers  ground  which  is  presumptively  nonmineral.  In 
a  later  decision,  the  Secretary  relied  on  the  Del  Monte 
case  3/  in  holding  that  an  unpatented  lode  claim  divided  into 
two  noncontiguous  parts  by  another  lode  claim  could  be 
patented.  4/  Since  a  lode  claimant  may  extend  his  boundaries 
not  only  over  ground  contained  within  another  lode  claim, 
but  also  over  ground  contained  within  a  placer  claim,  5/' or 
an  agricultural  patent,  6 j  it  may  be  said  that  as  a  general 
rule  a  lode  claim  whose  exterior  boundaries  do  not  exceed 
1500  feet  by  600  feet  may  be  located  so  as  to  cover  two  or 
more  noncontiguous  parcels  of  ground.  ]_/ 


1/  Andromeda  Lode,  13  L.D.  146  (1891);  Mabel  Lode,  26 
L.D.  675  (1898);  see  Michael  Howard,  15  L  D.  504  (1892)- 
Paul  Jones  Lode,  28  L.D.  120  (1899). 

2/  See  Bi-Metallic  Min.  Co.,  15  L.D.  309  (1892). 

. ^  Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance  Min.  6c 
Mill.  Co.,  171  U.S.  55  (1898). 

4/  Hustler  and  New  Year  Lode  Claims,  29  L.D,  668  (1900)- 
S|eR°und  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx  Min.  Co.  ’ 
36  Nev.  543,  138  Pac .  71  (1914). 

5/  Raymond  E.  Johnson,  57  I.D.  63  (1939). 

6/  Alice  Lode  Min.  Claim,  30  L.D.  481  (1901). 

7/  Clark  v.  Mitchell,  35  Nev.  464,  134  Pac.  449  (1913). 
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Two  or  more  parcels  of  noncontiguous  ground  cannot  be 
appropriated  by  one  placer  location.  _1/  Parcels  touching  only 
at  their  corners  are  not  contiguous.  2/ 


5.  Mill  sites. 


A  mill  site  may  not  exceed  five  acres,  3/  but  it  may  con¬ 
sist  of  more  than  one  tract  of  land,  provided  that  it  does  not 
exceed  five  acres  in  the  aggregate.  4/ 


1/  Stenfjeld  v.  Espe,  171  Fed.  825  (9th  Cir.  1909); 
see  Grassy  Gulch  Placer  Claim,  30  L.D,  191  (1900).  Contra, 
Opinion  of  the  Commissioner,  Nov.  19,  1870,  Copp,  US,  Mining 
Decisions  35  (1874).  In  Mary  Darling  Placer  Claim,  31  L.D.  64 
(1901)  entry  of  a  placer  claim  containing  two  noncontiguous 
parcels  was  allowed  without  discussion  of  this  point,  and  in 
Rialto  No.  2  Placer  Min.  Claim,  34  L  D.  44  (1905)  it  was  held 
that  unpatented  lode  or  placer  claims  lying  across  a  placer 
claim  did  not  amount  to  such  an  appropriation  of  the  public 
lands  as  to  render  the  separated  portions  of  the  placer  claim 
"noncontiguous",  as  that  term  is  used  in  the  public  land  laws, 
The  Rialto  case,  insofar  as  it  required  a  placer  claimant  to 
place  his  lines  upon  prior  located  claims  was  overruled  by 
Snow  Flake  Fraction  Placer,  37  I.D.  250  (1908). 

2 J  Tomera  Placer  Claim,  33  L.D.  560  (1905). 

3/  30  U.S.C.  §  42  (1964) . 

4/  J.  B.  Hoggins,  2  L.D.  755  (1884), 
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CHAPTER  9 


PREDISCOVERY  RIGHTS 


Prior  to  the  enactment  of  the  Lode  Law  of  1866  all 
miners  on  the  public  domain  were  technically  trespassers 
holding  their  claims  by  possessory  title  only,  according’ 
to  local  rules.  The  Lode  Law  of  1866  and  the  Mineral  Lo- 
cation  Law  of  1872  opened  the  public  domain  to  exploration 
and  purchase.  1/  They  extended  an  express  invitation  to  all 
qualified  persons  to  explore  the  lands  of  the  United  States 
tor  valuable  mineral  deposits,  and  granted  the  successful 
prospector  the  right  to  mine  the  minerals  so  found,  and  to 

exn?nrJ-Patent;  Th°Se  wh°  Proceeded  in  good  faith  to  make 
explorations  and  to  enter  peaceably  upon  vacant  lands  were 

longer  regarded  as  trespassers,  but  as  licensees.  Since 
exploration  must  precede  the  discovery  of  minerals  and 
since  occupation  of  the  land  is  necessary  for  adequate  and 
ystematic  exploration,  the  courts  have  always  recognized 
the  necessity  of  protecting  the  prospector's  occupancy  of 
the  public  domain  prior  to  his  discovery  of  mineral.  2/  The 
rights  accorded  a  prospector  with  respect  to  such  occupancy 

laid:  Snl  “  —-e  V~  1/  ^ere  the  Supreme  Court 


In  advance  of  discovery  an  explorer  in  actual 
occupation  and  diligently  searching  for  mineral  is 
treated  as  a  licensee  or  tenant  at  will,  and  no 
rLght  can  be  initiated  or  acquired  through  a  forc¬ 
ible,  fraudulent  or  clandestine  intrusion  upon  his 


1/  Lode  Law  of  1866,  §  1,  14  Stat 
Location  Law  of  1872,  §  1,  30  u!s.C.  §  22 
right  of  exploration  necessarily  includes 
access.  See  Opinion  of  the  Solicitor,  66 


251;  Mineral 
(1964).  The 
the  right  of 
I.D.  361  (1959). 


See  Union  Oil  Co.  v 


Smith,  249  U.S. 


3 37  (1919). 


3/  252  U.S.  286,  294  (1920) . 
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possession.  But  if  his  occupancy  be  relaxed,  or  be 
merely  incidental  to  something  other  than  a  dili¬ 
gent  search  for  mineral,  and  another  enters  peace¬ 
ably,  and  not  fraudulently  or  clandestinely,  and 
makes  a  mineral  discovery  dnd  location,  the  location 
so  made  is  valid  and  must  be  respected  accordingly.”  \f 

The  first  Congressional  recognition  of  the  prediscovery 
rights  of  prospectors  was  contained  in  the  1912  amendment  to 
the  Pickett  Act.  The  amendment  provides: 

" •  •  .  That  the  rights  of  any  person  who,  at 

the  date  of  any  order  of  withdrawal,  is  a  bona 
fide  occupant  or  claimant  of  oil-  or  gas-bearing 
lands  and  who,  at  such  date,  is  in  the  diligent 
prosecution  of  work  leading  to  the  discovery  of 
oil  or  gas,  shall  not  be  affected  or  impaired  by 
such  order  so  long  as  such  occupant  or  claimant 
shall  continue  in  diligent  prosecution  of  the 
work  .  .  .  .”2/ 

Section  37  of  the  Mineral  Leasing  Act  of  1920  recognizes 
the  prospector’s  prediscovery  rights  in  a  peculiarly  awkward 
manner  by  providing  that  leasable  minerals  shall  be  disposed 
of  only  under  the  mineral  leasing  laws-- 

n •  •  •  except  as  to  valid  claims  existent  on 

February  25,  1920,  and  thereafter  maintained  in 
compliance  with  the  laws  under  which  initiated, 
which  claims  may  be  perfected  under  such  laws, 
including  discovery.”  3_/ 


JL/  The  quoted  statement  leaves  unresolved  the  situa¬ 
tion  where  the  first  claimant  is  not  diligently  searching 
for  mineral,  and  the  second  claimant  enters  forcibly.  See 
Ranchers  Exploration  &  Development  Co.  v.  Anaconda  Co., 

248  F.Supp.  708  (D.Utah  1965)  (first  claimant  cannot  resist 
forcible  entry) . 


2/ 

43  U.S.C.  §  142 

(1964)  . 

3/ 

30  U.S.C.  §  193 

(1964)  . 
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The 

nizes-- 


Mining  Claims  Rights  Restoration  Act  of  1955 


recog- 


.  .  ;  the  rights  of  the  owner  or  owners  of  a 
mining  claim  who  are  diligently  working  to  make  a 
discovery  of  valuable  minerals  at  the  time  any 

uture  withdrawal  or  reservation  for  power  develop- 
ment  is  made.’  1/  ^ 


,  .  ,The  prospector  s  prediscovery  rights  are  valuable  rights 
hich  may  be  conveyed  to  another.  2/  These  rights  resting  as 

ahtran^P°VCtUal1POSSeSSi?n’  may  be  transferred  ’only  by 

er  of  actual  possession,  accompanied  by  a  deed  lease 

or  assignment  of  the  color  of  title  acquired  by  the  location 

n  recor  ing  of  the  claim.  3/  The  transferrability  of  the 

ConJress°r4/  PrediSC0Very  ri§hts  haa  been  recognized  by 


In  any  discussion  of  a  prospector's  prediscoverv  riehi-s 
one  should  keep  m  mind  two  distinctions  which  are  not  always 
ecognized  or  observed  by  the  courts:  (1)  the  distinction  V 
a?tual  and  constructive  possession,  and  (2)  the  dis- 

"  .  „e„  ,  ol’to  J.>  £  ^*or 


1/  Id.  §  624. 

r  T-j  Rooney  v.  Barnette,  200  Fed.  700  (9th  Cir  ]  Qi  ?■>  . 
Consolidated  Mut.  Oil  Co.  v.  United  States,  245  Fed!  52!  ^th 
a  b^ly)  >  MlHer  v.  Chrisman,  140  Cal  440  71  Par-  inai 

98  Am. St. Rep.  63  (1903);  United  Western  Miners Is  Co  v  ’ 
Hannsen,  147  Colo.  272,  363  P.2d  677  (1961)  see  Fuels' 

v^Ickes^S  F^2d  *271  (D°C  Cir  '  H~ntra  ’  United  States 


3/  Davis  V.  Nelson,  329  F.2d  840  (9th  Cir.  1964). 
-/  Act  of  2.  1911,  30  U.S.C.  §  103  (1964). 
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A. 


\ 

Character  of  prospector's  possession. 


The  prediscovery  rights  of  a  prospector  are  accorded  to 
him  only  while  he  is  in  continued  actual  occupancy  and  engaged 
in  a  persistent  and  diligent  prosecution  of  work  looking  to 
the  discovery  of  mineral.  j_/  In  McLemore  v.  Express  Oil 
.Co. ,  2/  the  Court  emphatically  described  the  diligence  required 
of  the  prospector: 

" .  .  .  This  diligent  prosecution  of  the  work 

does  not  mean  the  doing  of  assessment  work.  It 
does  not  mean  the  pursuit  of  capital  to  prosecute 
the  work.  It  does  not  mean  any  attempted  holding 
by  cabin,  lumber  pile  or  unused  derrick.  It  means 
the  diligent,  continuous  prosecution  of  the  work, 
with  the  expenditure  of  whatever  money  may  be 
necessary  to  the  end  in  view." 

It  is  well  established  that  mere  performance  of  assess¬ 
ment  work  does  not  necessarily  constitute  diligent  prosecution 


1/  Union  Oil  Co.  v.  Smith,  249  U.S.  337  (1919);  United 
States  v.  Midway  Northern  Oil  Co.,  232  Fed.  619  (S.D.Cal. 
1916);  L.W.  Lowell,  40  L.D.  303  (1911);  Isaac  P.  Clark,  48 
L.D.  630  (1922);  United  States  v.  Ruddock,  52  L.D.  313  (1927); 
Ohio  Oil  Co.  v.  Kissinger,  60  I.D.  342  (1949);  New  England  6c 
Coalinga  Oil  Co.  v.  Congdon,  152  Cal.  211,  92  Pac.  180  (1907); 
Ferris  v.  McNally,  45  Mont.  20,  121  Pac.  889  (1912);  Whiting 
v.  Straup,  17  Wyo .  1,  95  Pac.  849,  129  Am.St.Rep.  1093 
(1908);  Phillips  v.  Brill,  17  Wyo.  26,  95  Pac.  856  (1908); 
cf .  McKenzie  v.  Moore,  20  Ariz.  1,  176  Pac.  568  (1918). 

2/  158  Cal.  559,  112  Pac.  59  (1910). 
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of  work  looking  to  the  discovery  of  mineral.  1/  Efforts 
to  secure  a  purchaser  are  not  sufficient,  2/  nor  are  mere  nego- 
tiations  with  others  with  respect  to  the  performance  of  the 
work  3/  or  attempts  to  obtain  capital  to  finance  the  perfor- 
mance  of  the  work.  4/  That  the  work  is  difficult  or  impracti- 
able  of  accomplishment  does  not  excuse  its  diligent  perfor- 
Tf'  ~l  However,  diligent  prosecution  of  the  work  may  in¬ 
clude  actual  preparation.  ,  In  United  States  v.  Grass  c-rL v 


innfi  n  rniitefQ?^teS  V'  Stockton  Midway  Oil  Co.,  240  Fed. 
1006  (S.D  Cal.  1917);  Mountain  States  Development  Co.  v. 

3r8  £192i);  United  States  v.  Hurliman,  51 
•  .  oo  (1925),  Cochran  v.  Bonebrake,  57  I.D.  105  (1940)- 
Mclnemy  v.  Allebrand,  107  Cal.App.  457,  290  Pac  530  Maim 

But  see  Wash  .Rev  .Code  §  78.08.060(2)  (Supp.  1968)’:  ( 

0  ,  '.'P5:LOr,t0  valid  discovery  the  actual  possession 

and  right  of  possession  of  one  diligently  engaged 
m  the  search  for  minerals  shall  be  exclusive  as 
regards  prospecting  during  continuance  of  such 
possession  and  diligent  search.  As  used  in  this 
section,  diligently  engaged'  shall  mean  performing 
not  less  than  one  hundred  dollars  worth  of  annual 
assessment  work  on  or  for  the  benefit  of  the 
claim  in  such  year  or  years  it  is  required  under 
federal  law,  or  any  larger  amount  that  may  be 
esignated  now  or  later  by  the  federal  government 
for  annual  assessment  work." 

C«„,rP"1I,1rt";t|yL0“  SSi ‘  (^22) “ ‘  ^  ^  “ 

A/  Pacific  Midway  Oil  Co.,  44  L.D.  420  (1915). 

619  (ffD.(ilftm6)?teS  V’  MidW3y  Northern  0il  Co-  >  232  Fed. 
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Oil  &  Gas  Co .  .  JL /  the  Court  said: 


"  •  •  .In  our  opinion,  when  a  citizen  of  the 

United  States,  in  good  faith  enters  upon  public 
land  for  the  purpose  of  discovering  oil  or  gas, 
takes  possession  of  the  land  by  placing  a  care¬ 
taker  thereon  while  he  is  taking  proper  steps  to 
obtain  the  material  necessary  for  the  work  of 
constructing  the  camps,  enters  into  contracts 
for  drilling,  acting  as  expeditiously  as  possible 
in  erecting  camps  and  preparing  for  the  drilling, 
spends  money  and  enters  into  contracts  whereby  he 
becomes  liable  for  sums  of  money  to  prosecute  the 
work  leading  to  the  discovery  of  oil  and  gas ,  and 
as  soon  as  it  is  possible,  by  the  exercise  of 
proper  diligence,  begins  the  work  of  drilling,  and 
continues  it  diligently  and  expeditiously  until 
oil  is  discovered  in  commercial  quantities,  he  is 
within  the  protection  of  this  proviso." 

Possession  alone,  representing  merely  an  effort  to 
exclude  others,  does  not  give  the  prospector  any  rights,  and 
a  corollary  to  the  rule  which  recognizes  the  right  of  a 
prospector  diligently  seeking  a  discovery  to  maintain  and 
defend  his  possession  is  the  rule  that,  in  the  absence  of 
actual  possession  and  diligent  exploration,  the  prospector 
cannot  maintain  or  defend  his  possession  as  against  others 
who  in  good  faith  attempt  to  explore  the  public  domain.  _2/ 


B .  Extent  of  prediscovery  rights . 


At  the  common  law,  one  who  -entered  into  possession  of 
land  adversely  to  the  holder  of  the  legal  title  and  as  a 


1/  236  Fed.  481  (8th  Cir.  1916). 

2/  Ranchers  Exploration  &  Development  Co.  v.  Anaconda 
Co.,  248  F.Supp.  708  (D.Utah  1965);  Borgwardt  v.  McKittrick 
Oil  Co.,  164  Cal.  650,  130  Pac .  417  (1913). 
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possessi^donlyrtorthatSlandCas1?oaChUir  by  adverse 

enclosure  or  occupancy,  or  pedis  /  an.act“al 

toSber"ill!suitedhtoUaicounttat-S’  b?Wever>  this  rule^al  said 

every  man's  land  is  unenclosed  wood-uJd"  ^/^nd^Ti^f  °f 
nia  the  strict  rem,ir™»^  p  ,and  >  and  ln  Califor- 

the  extent  that  where  T?”?  ^ 

marked  by  distinct  monuments  natural  or  Irtif’  ,  Were 

sion  of  a  part,  claiming  title  to  the  whn?  *  f  Sl’  posses' 

to  be  possession  of  the  whole?  3/  U  2  ther^f  C°nSidered 
prising  to  find  the  ~  ,  therefore  not  sur- 

m in ing  claim  located^ «i£^o  thlT  h°ldin§  bhat  if  a 
mining  laws  is  marked  cn  enactment  of  the  federal 

possession  of  a^I«  of  thS  ?  itS  b™»daries,  4/ 

under  a  deed  or  lease  i^n  clalm.under  color  °r  title,  as 

iSS^WiSnS6/tJhet^lif^r  °r  P^^^cupa'nt.l/^ln 

the^uestiou  of  what  constitutes^po^sIoTIf 


ti 


M 

•  •  .  Possession 
tie;  but  it  must  be 


is  presumptive  evidence  of 
actual.  By  actual  possession 


1/  -Jackson  v.  Schoonmaker,  2  Johns.  (N.Y.)  230  (1807) 

2/  Waggoner  v.  Hastings,  5  Pa.  300  (1847). 

.3/  Plume  v.  Seward  4  CaI  qa  /iqc/\ 

£gdis  possessio  was  characterized  Is  "an^f  In  this  case, 
occupation ,  ...  a  cuhiprn  _  f  actual  bona  fide 

contradistinguished  from  the^  °  ^  Wil 1  and  control  as 
the  exercise  of  clsuf rict I  T™  assartion  of  title,  and 

deeds,  paying  taxes,  etc,"  °  owners  ip>  such  as  recording 
—  Morenhaut  v.  Wilson,  52  Cal.  263  (1877). 
Jotain,  o“”°dlS;  SKg;  17  C*‘-  37  OM»),  English  v. 

-/  30  Cal.  349  (1866). 
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is  meant  a  subjection  to  the  will  and  dominion  of 
the  claimant  ....  In  English  v.  Johnson,  17  Cal. 

115,  the  Court  recognizes  a  difference  between  the 
acts  essential  to  indicate  the  possession  and 
occupancy  of  agricultural  land,  and  those  necessary 
to  show  occupancy  and  dominion  of  a  mining  claim. 

The  Court  say:  'We  think  when  a  claim  is  distinctly 
defined  by  physical  marks,  that  possession  taken 
from  mining  purposes  embraces  the  whole  claim  thus 
characterized,  though  the  actual  occupancy  or  work 
done  be  only  on  or  of  a  part,  and  though  the  party 
does  not  enter  in  accordance  with  mining  rules  or 
under  a  paper  title.'  This  authority  not  only 
recognizes  but  clearly  indicates  that  the  right 
to  the  possession  of  a  particular  piece  of  mining 
ground,  on  the  Government  domain,  must  be  estab¬ 
lished  by  evidence  of  its  appropriation  by  the 
claimant  by  means  which,  in  view  of  the  nature  of 
the  subject  and  of  the  surrounding  circumstances, 
will  give  notice  to  those  who  have  a  right  to  know 
that  the  particular  mining  land  is  subjected  to  the 
dominion  and  control  of  some  private  claimant. 

'Physical  marks  upon  and  around  the  claim,'  the 
Court  say,  'are  sufficient  to  notify  every  one  of  the 
possession  and  claim  of  the  possessor.'  But  such 
physical  marks  must  be  of  sufficient  prominence  to 
be  found  by  one  honestly  concerned  and  diligently 
endeavoring  to  discover  whether  land  is  claimed  by 
some  other  person  for  mining  purposes .  While  it 
has  been  the  object  and  endeavor  of  the  courts  of 
this  State  to  protect  miners  in  the  enjoyment  of  their 
mining  locations  on  the  public  lands,  justice  and 
policy,  at  the  same  time,  require  some  practical  mode 
of  notifying  others  of  the  extent  of  their  claims. 

What  the  mode  shall  be,  and  what  the  extent  of  a 
mining  claim  may  be,  is  generally  regulated  by  miners 
of  the  particular  locality,  whose  rules  in  this  respect 
are  adopted  as  rules  of  law.  But  in  the  absence  of 
evidence  of  any  such  rules  or  of  the  custom  of  miners 
in  the  particular  district,  we  must  apply  the  general 
rule  governing  in  such  cases,  which  general  rule,  dis¬ 
tinctly  stated,  is  that  the  boundaries  of  the  land 
claimed  for  mining  purposes  must  be  indicated  by  such 
distinct  physical  marks  or  monuments  as  will  fairly 
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advertise  to  all  concerned  where  and  what  it  is 
or  in  other  words  its  extent.”  * 


,  .  ,Alt,hou,sh  the  SuPreme  Court  has  expressly  declined  to 

ecide  whether,  under  the  mining  laws,  the  possessory  right 
before  discovery  is  limited  to  the  ground  actually  occupied 
or  whether  such  right  extends  to  the  limits  of  the  claim  ’ 
other  courts  have  generally  held  that  the  prospector  is  ’ 
entitled  to  protection  to  the  full  limits  of  his  claim.  1/ 

In  opposition  to  the  general  rule  is  Zollars 
where  ' 


the  court  said: 


v.  Evans.  _2/ 


"...  On  the  public  domain  of  the  United 
States  a  miner  may  hold  the  place  in  which  he  may 
e  working  against  all  other  having  no  better 

When  he  asserts  title  to  a  full  claim 
ol  1,500  feet,  in  length  and  300  feet  in  width  he 

must  prove  a  lode  extending  throughout  the  claim." 


ofejust^°M-^iS  CfS®  is  much  weakened  by  the  statements 

dfred  in  thP  «  6r’  “  ~SSman  v-  Pendery,  3/  a  decision  ren- 
aerea  in  the  same  circuit: 


...  But  the  plaintiffs  might  have  pro- 
tected  their  actual  possession  of  their  entire 
c  aim  by  proper  legal  proceedings  prior  to  the 
discovery  of  mineral  by  the  defendants,  or  by 


"A  prospector  on  the 
may  protect  himself  in  the 


public  mineral  domain 
possession  of  his  pedis 


i 


1/  Field  v.  Grey,  1  Ariz.  404,  25  Pac.  793  (1881)  • 

PacC°330  nSqt  L6ThMin-  C°‘  V‘  Hendry>  9  N'M’  149>  50  ’ 

ac.  330  (J.879).  The  same  result  is  implicit  in  Weed  v 

Brill’  17  w  Sfi39^77  PaC‘  1023  <1904).  and  Phillips  v. 
Brill,  17  Wyo.  26,  95  Pac,  856  (1908). 


2/  5  Fed.  172  (C.C.D.Colo.  1880). 
3/  8  Fed.  693  (C.C.D.Colo.  1881). 
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possessio  while  he  is  searching  for  mineral .  His 
possession  so  held  is  good  as  a  possessory  title 
against  all  the  world,  except  the  government  of 
the  United  States." 

If  the  boundaries  of  the  claim  have  not  been  marked, 
the  extent  of  the  claim  cannot  be  determined,  and  the  pros¬ 
pector  is  then  entitled  to  protection  only  to  the  extent 
of  the  ground  in  the  immediate  area  of  his  working  place .  1/ 

The  prediscovery  rights  of  a  prospector  cannot  be  ex¬ 
tended  to  more  than  one  claim  without  an  actual  occupancy 
of  an  diligent  search  for  mineral  on  each  claim.  _2/  Statutes 
providing  that  assessment  work  on  one  claim  may  be  applied 
to  a  group  of  claims  3/  do  not  operate  to  extend  the  prospec¬ 
tor  s  occupancy  or  work  to  claims  not  actually  occupied  or 
worked.  4/ 

Several  decisions  suggest  that  a  prospector,  even  if  in 
possession  and  diligently  seeking  a  discovery,  is  entitled  to 
protection  only  for  a  reasonable  time.  5/ 


1/  Gemmel.  v.  Swain,  28  Mont.  331,  72  Pac. .  662,  98  Am. 

St. Rep.  570  (1903);  see  More haut  v.  Wilson,  52  Cal.  263  (1877). 

2./  Ranchers  Exploration  &  Development  Co.  v  Anaconda 
Co.,  248  F.Supp.  708  (D.Utah  1965). 

3/  30  U.S.C.  §  28  (1964);  id.  §  102. 

4/  Union  Oil  Co.  v.  Smith,  249  U.S.  337  (1919);  United 
States  v.  Stockton  Midway  Oil  Co.,  240  Fed.  1006  (S.D.Cal. 
1917). 

5/  Union  Oil  Co,  v.  Smith,  249  U.S.  337  (1919);  United 
States  v.  Kiggins ,  A-30827  (July  12,  1968);  Redden  v.  Harlan, 

2  Alaska  402  (1905) . 
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c. 


Character  of  adverse  entry . 


-^t^erton  v.  Fowler,  1/  the  Supreme  Court  decided  that 
no  right  °f  pre-emption  of  public  lands  could  be  initiated  by 

Thf°rC: le  entry.uP°n  land  “  the  actual  possession  of  another 
recognized,  however,  that  two  persons  might  settle 

c?a^f  nt-Purt%°f  the  Same  public  land  subdivision,  each 
claiming  a  right  of  pre-emption,  and  neither  trespassing 

upon  the  actual  possession  of  the  other,  and  that  in  such  a 

haveThta£Ce  the  ^at6r  settler  rnay>  f°r  one  reason  or  another 
have  the  better  right  to  the  entire  subdivision,  including  ’ 

he  part  in  the  actual  possession  of  the  earlier  settler. 

If  a  prospector  enters  upon  land  with  the  consent  or  ac- 

andeifeheeisfthhef°ne  “  possession>  hls  entry  is  peaceable, 
and  if  he  is  the  first  to  make  a  discovery  and  location  he 

then  obtains  the  right  of  exclusive  possession  of  the  ground 

to  the  exclusion  of  the  other.  2/  An  entry  is  not  forcible 

another  63/USF  ^  -S  T"  land  in  the  aCtual  Possession  of 
.  3/  Even  m  the  absence  of  consent  or  acquiescence 

be  ™LP?fVf  the  °ne  “  P°ssession>  an  adverse  entr^y 

one  peaceably  and  without  force,  or  fraudulent  or 


1/  96  U.S.  513  (1878) . 


2/ 

Pendery , 
160  Fed. 


Cole  v.  Ralph,  252  U.S 
8  Fed,  693  (C.C.D.Colo. 
900  (9th  Cir.  1908). 


286  (1920);  Cro  ssman  v. 
1881);  Johanson  v.  White 


3/ 

Oil  Co.  v 


Be lk  v.  Meagher,  104  U.S. 
Home  Oil  Co.,  98  Fed.  673 


279  (1881);  Nevada-Sierra 
(C.C.S.D.Cal.  1899). 
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clandestine  conduct,  \/  and  the  prediscovery  rights  of  the 
prospector  will  not  prevail  as  against  one  who  so  enters 
and  perfects  a  location.  2/  As  the  Court  said  in  Tha liman 
v.  Thomas:  3/ 


"...  Any  other  rule  would  make  the  wrongful 
occupation  of  public  land  by  a  trespasser  superior 
in  right  to  a  lawful  entry  of  it  under  the  acts  of 
congress  by  a  competent  locator.” 

When  an  adverse  claimant  seeking  to  make  a  discovery  of 
mineral  makes  a  physical  entry  upon  ground  in  the  actual 
possession  of  another,  the  latter  is  bound  to  defend  his 
possession,  or  risk  the  loss  of  his  claim.  4/  However,  if 
the  adverse  claimant  makes  a  discovery  on  ground  not  in  the 
possession  of  another  prospector,  he  may  then  seek  to  extend 
the  lines  of  his  claim  over  the  place  where  the  other  pros¬ 
pector  is  working.  On  principle,  it  seems  that  he  should  be 
able  to  do  so,  for  although  na  miner  may  hold  the  place  in 
which  he  may  be  working  against  all  others  having  no  better 


1/  An  example  of  clandestine  or  fraudulent  entry  upon 
the  prospector's  possession  is  one  made  "while  ‘he  is  asleep 
in  his  cabin,  or  temporarily  absent  from  his  claim".  Nevada 
Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673  (C.C.S .D.Cal . 
1899).  See  Springer  v.  Southern  Pac.  Co.  67  Utah  590,  248 
Pac .  819  (1926)  (entry  made  "early  in  the  morning  .  .  .  long 
before  working  hours") .  Compare  the  two  opinions  in  Hanson 
v.  Craig,  161  Fed.  861  (9th  Cir.  1908),  rev'd  on  rehearing. 

170  Fed.  62  (9th  Cir.  1909). 

2/  Be lk  v.  Meagher,  104  U.S.  279  (1881);  Cole  v.  Ralph, 
252  U.S.  286  (1920);  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co., 

98  Fed.  673  (C .C .S ,D .Cal .  1899);  Thallman  v.  Thomas,  111  Fed. 
277  (8th  Cir.  1901);  Hanson  v.  Craig,  170  Fed.  62  (9th  Cir. 
1909);  Horswell  v.  Ruiz,  67  Cal.  Ill,  7  Pac..  197  (1885). 

3/  111  Fed.  277  (8th  Cir.  1901). 

4/  Belk  v.  Meagher,  104  U.S.  279  (1881);  Crossman  v. 
Pendery,  8  Fed.  693 . (C .C .D. Colo .  1881). 


359 


right  >  1/  yet  a  location  based  upon  a  valid  discovery  gives 
a  better  right  than  mere  occupancy  of  the  public  domain  in 
search  of  minerals.  2/  In  such  a  case,  the  good  faith  of 
the  one  seeking  to  so  extend  his  lines  becomes  of  utmost 
importance,  and  the  courts  have  had  little  sympathy  for  at¬ 
tempts  to  extend  or  change  the  boundaries  of  a  claim  after 
discovery  for  the  purpose  of  taking  in  ground  claimed  by 
another  prospector  who  himself  is  diligently  seeking  a  dis¬ 
covery.  3/  For  example,  in  Weed  v.  Snook  4/  plaintiffs  and 
defendants  marked  the  boundaries  of  adjoining  80-acre  oil 
placer  claims,  and  began  drilling  for  oil.  Plaintiffs  dis¬ 
covered  oil  first,  and  then  attempted  to  make  a  location  of 
he  entire  160  acres,  based  upon  their  discovery.  The  court 
held  that  since  defendants  were  in  possession  and  were  actively 
at  work  when  plaintiffs  attempted  to  appropriate  their  ground 

no^riit  W6ae  !ntlt1led  bo  Protection,  even  though  they  had  ’ 
t  discovered  mineral.  5/  The  court  reasoned  as  follows: 


,.  •••  The  claim  of  appellant  that  the  prior 

discovery  on  the  south  80  acres  can  be  availed  of 
for  the  purpose  of  making  a  consolidated  filing 
upon  the  whole  160  acres  cannot  be  upheld.  If  such 
be  the  law,  eight  parties  might  locate  20  acres  each 
of  a  quarter  section,  and  each  begin  the  work  of 


1/  Zollars  v.  Evans,  5  Fed.  172  (C.C.D.Colo.  1880). 

2/  Horswell  v.  Ruiz,  67  Cal.  Ill,  7  pac  197  n885)  • 

ff  te'the  v.  Hart,  73  Cal.  541,  15  Pac!  93  U887);  £  ^  ’ 

uPrat  v.  James,  65  Cal.  556,  4  Pac.  562  (1884);  Hopkins  v 
Noyes,  4  Mont.  550,  2  Pac.  280  (1883).  P 

u  11  /  v.  biglow  v-  Conradt,  159  Fed.  868  (9th  Cir.  1908)- 

Hall  v.  McKinnon,  193  Fed.  572  (9th  Cir.  1911).  ’ 

!*/  144  Cal.  439,  77  Pac.  1023  (1904). 

^  Phillips  v.  Brill,  17  Wyo.  26,  95  Pac.  856  (1908) 

CfaCGardenerSrh  °n  substantially  identical  facts. 

Sad  agL)?6"’  M  L'D-  M  (1909):  Ch3rleS  H’ 
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putting  in  machinery  and  drilling  on  his  20  acres. 

It  is  at  once  apparent  that  the  first  discovery  of 
oil  by  either  of  the  parties  would  depend  upon 
many  circumstances,  such  as  the  means  of  the 
party,  his  experience,  the  kind  of  land  or  rock 
through  which  he  must  drive  his  well.  Some  one  of 
the  eight  would  be  the  first  to  discover  oil.  Could 
such  party  then  get  seven  others,  and  relocate  his 
claim,  and  thus  claim  the  first  discovery  as  to  the 
entire  160  acres,  and  obtain  title  thereto  to 
the  exclusion  of  the  seven  other  original  locators? 

Such  course  cannot  be  sanctioned  by  the  courts.  It 
would  lead  to  strife,  riots,  and  the  shedding  of 
blood.  And  yet  such  is,  in  principle,  the  claim  of 
the  plaintiffs  in  this  case." 

As  between  a  mineral  claimant  and  a  non-mineral  claimant, 
public  lands  are  not  vacant  or  open  to  settlement  if  a  mineral 
claimant  is  in  actual  possession  diligently  seeking  a  dis¬ 
covery.  1/  If  the  mineral  claimant  is  not  in  actual  posses- 
sion,  2/  or  if  in  possession,  is  not  diligently  seeking  a 
discovery,  3/  the  non-mineral  claimant  may  make  application 
and  entry,  at  least  where  the  entry  is  not  attended  by  a 
physical  instrusion  upon  the  actual  possession  of  the  mineral 
claimant.  However,  no  entry  may  be  made  by  a  non-mineral 
claimant  if  the  lands  are  known  to  be  valuable  for  mineral, 
regardless  of  the  character  of  the  mineral  claimant's  pos¬ 
session.  4/ 


1/  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  4  (9th  Cir.  1901);  see  Kern  Oil  Co.  v.  Clarke,  30  L.D. 

550  (1901);  Van  Dyke  Copper  Co.  v.  Malott,  50  L.D.  326  (1924). 
But  see  Sam  Clark,  52  L.D.  426  (1928). 

2 /  Olive  Land  &  Development  Co.  v.  Olmstead,  103  Fed. 

568  (C . C . S .D . Cal .  1900);  Dredge  Corporation  v.  Husite  Co., 

78  Nev.  69,  369  P.2d  676  (1962);  see  Lackey  v.  Durnford,  48 
L.D.  226  (1921)  (applicant  under  coal  laws). 

_3/  United  States  v.  Hurliman,  51  L.D.  258  (1925). 

4/  See  Kern  Oil  Co.  v.  Clarke,  30  L.D.  550  (1901). 
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D*  _  Gen  1 1 emen  f  s  a gr  e  emen t  s  * 1 . 


In  those  parts  of  the  country  where  exploration  for 
minerals  is  actively  prosecuted,  there  frequently  exist 

the  rights  of  a  prospector  prior  to  discovery.  One  of 

these  customs  was  alluded  to  by  the  Colorado  court  in 
.Smaller  y.  Leach:  1/  11 


•  *  *  T^e  rule  of  pedis  possessio.  with- 
ou  e  sanction  of  the  Congress  or  our  Legis¬ 
lature  or  judicial  approval,  has  been  enlarged 
y  uranium  prospectors  to  cover  all  the  reason- 
able  area  on  the  public  domain  that  one  can  stake 
with  one  or  more  claims,  keep  others  off  of  and 

sel^to^nth1  or,  excavate  in-  drill  on  or  lease  or 
^  n  l  r  T  tXl Qbatter  able  to  do  such  work.  (See 
.  .C  A.  §  28.)  Thus  it  has  resulted  in  the 
custom  of  finding  a  likely  area,  staking  (locating) 

recording  and  then  seeking  discoveries  in  the  minfral 
law  sense  to  validate  the  claims."  mineral 

exist  inf  91,11,16 -eVidenCe  °f  the  ^sufficiency  of  the 

g  ules  governing  prediscovery  rights  and  fn-m-ici. 

an  excellent  illustration  of  the  tendency  of ’minL  fvf 
doef not°act  ^  abld6  ^  their  0Wn  Customs  when  Congress 


E  *  Need  for  legislat  i rm 


The 


is  security f f r tenure 6 fn d  f  h  ^  n'i"6r  °n  th®  Public  domain 

”'th«  --  u„ifo„ly 

pfdifoofff60^!  “ineral-  Similarly,  the  doctrineff 
£'  P°ssessio  has  been  formulated  by  the  courts  to  protect 


1/  136  Colo.  297,  316  P.2d  1030  (1957). 
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the  prospector  who,  in  good  faith,  is  diligently  searching 
for  minerals.  The  doctrine  has  been  molded,  in  the  time- 
honored  method  of  the  common  law,  on  a  case-by-case  basis. 
Although  some  general  principles  may  be  distilled  from  the 
reported  decisions,  still  the  questions  of  actual  occupation, 
diligent  exploration,  and  the  extent,  both  in  time  and  space, 
of  the  prediscovery  right,  are  matters  which  must  be  deter¬ 
mined  anew  as  each  case  arises.  To  some  extent,  at  least, 
the  questions  which  might  arise  between  mineral  claimants 
are  being  decided  in  advance  by  their  adherence  to  the  un¬ 
written  customs  mentioned  above.  Furthermore  it  is  not 
between  mineral  claimants  themselves,  but  rather  between 
mineral  claimants  and  the  United  States  that  the  need  for 
recognition  of  prediscovery  rights  is  most  urgent.  1/  The 
ever-increasing  depth  at  which  minerals  are  found,  the  ever- 
increasing  capital  expenditures  required  for  exploration  and 
mining,  and  the  ever- larger  scale  on  which  mining  operations 
must  be  conducted  require  a  security  of  tenure  and  a  security 
of  investment  not  to  be  found  in  the  increasing  stringency 
with  which  the  rules  of  discovery  are  being  applied  by  the 
Secretary  of  the  Interior.  The  rules  of  discovery  and  the 
doctrine  of  pedis  possessio  are  necessarily  complementary. 

If  gaps  exist,  the  miners  themselves  will  fill  them,  by 
unwritten  custom,  2/  or  by  self-help,  3/  but  these  solutions 
are  available  only  as  against  other  miners,  not  the  United 
States . 


1/  Pedis  possessio  is  good  "against  all  the  world 
except  the  government  of  the  United  States."  See  Crossman 
v.  Pendery  8  Fed.  693  (C.C.D.Colo.  1881). 

2/  See  Smaller  v.  Leach,  136  Colo.  297,  316  P.2d  1030 
(1957) . 

3/  See  Ranchers  Exploration  &  Development  Co.  v. 
Anaconda  Co.,  248  F.Supp.  708  (D.Utah  1965). 
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CHAPTER  10 


DISCOVERY 


chaDter^Tr”^0",05  the  material  contained  in  this 
hapter  has  been  by  far  the  most  difficult  and  fru q^h 

r1*1*1  ,ni  SI"8 

the  law  is  fnSLd  T  to  discovery,  particularly  as 

ne  law  is  applied  m  controversies  between  a  mineral 
claimant  and  the  United  States  is  ,  7  mineral 

*?  «<*;  «  »  ju,ti£i.finth:he 

siss;?;  tsvrTi1  rr*-., ih- 

“‘Tf V ^bJTJSn 

a11  a  a  uiscovery  is  obscured  by  the  failure  nf  virt,, 

from  the  tem^Valuablf  *  •  the  term  "valuaHe  mineral" 

rule,  lon^acknowledged  “Stability 

and  above  the  prudent  mrt  /  requirement  over 

said  to  be  not  an  additional  •  when  attacked  on  that  basis, 

complement"  or  a  "refinement^of^hr"6"^5^  merely  a  "logical 

Secretary  insistently  denies  requi^r"  ™le  ’  The 

yet  just  as  insistently  required 'Went  T  P^°f  ftability" , 
a  profit".  ^  q  Tes  present  marketability  at 

law  of  "discovery  alpUc^ft  f  ^  t0  P— P  tha 

claimant  and  the  United  St.Pt-  °n  roversies  between  a  mineral 
they  are  of  the  opinion  whole~ -deed , 

they  have  attempted  to  trace  the  law°0f 'di^ove'ry 'from^r63'’ 
origins  and  to  show  the  sou ciscovery  from  its 

rules  of  discovery.  It  cannot  be  doubted'that^hfl 
discovery  beincr  Arlminictor  i  ,  ,  UUUDtea  tnat  the  law  of 

is  not  to  be  found  in  the  law  Y  f  Department  of  the  Interior 
H.  R.  Hochmuth,  Associate  Director  of  th  C°ngreSS  in  1872‘  Aa 
Management  has  quite  candidly  admitted^  “  °f  Land 


Law  of 


fT187?  -an  ^  gainsaying  that  the  Mining 
f  1872  1S  not  administered  as  it  - - ■ 


was  originally 
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written  and  intended.  There  has  been  a  definite 
trend  in  decisions  toward  more  stringent  re¬ 
quirements  to  establish  the  validity  of  a  claim. 
The  requirements  are  innovations  which  have  been 
superimposed  on  the  basic  law  by  the  need  for 
standards  which  can  serve  to  prevent  the  sub¬ 
version  of  the  law  for  nonmineral  purposes.  Ex¬ 
amples  of  these  may  be  found  in  the  narrowing 
application  of  the  rule  of  discovery,  the  employ¬ 
ment  of  the  rule  of  marketability,  the  definitions 
of  'common  varieties,'  and  the  concern  for  eco¬ 
nomic  values  .  .  .  ."1/ 


A .  Necessity  of  discovery . 


Discovery  is  the  all  important  fact  upon  which  title  to 
a  mining  claim  depends.  2/  In  an  often-quoted  paragraph, 
Lindley  underscores  the  esteem  in  which  the  discovery  of  min¬ 
erals  has  been  held:  3/ 

"Discovery  in  all  ages  and  all  countries  has 
been  regarded  as  conferring  rights  or  claims  to 
reward.  Gamboa,  who  represented  the  general  thought 
of  his  age  on  this  subject,  was  of  the  opinion  that 
the  discoverer  of  mines  was  even  more  worthy  of 
reward  than  the  inventor  of  a  useful  art.  Hence, 
in  the  mining  laws  of  all  civilized  countries  the 
great  consideration  for  granting  mines  to  individ¬ 
uals  is  discovery . " 

Prior  to  the  enactment  of  the  Lode  Law  of  1866,  the  miners' 


1/  Hochmuth,  Government  Administration  and  Attitudes  in 
Contest  and  Patent  Proceedings,  10  Rocky  Mt .  Mineral  Law  Inst. 
467  (1965). 

2 /  Lawson  v.  United  States  Min.  Co.,  207  U.S.  1  (1907). 
3/  2  Lindley,  Mines  §  335  (3d  ed .  1914). 
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rules  in  force  in  the  various  mining  districts  in  the  western 
portion  of  the  country  recognized  discovery,  followed  by 
appropriation,  as  the  foundation  of  the  possessor's  title.  1/ 
The  Lode  Law  of  1866  and  the  Mineral  Location  Law  of  1872 

continued  in  effect  the  concept  of  possessory  title  based 
upon  discovery. 

Section  2  of  the  Mineral  Location  Law  of  1872  2/  provides 
that  — 


.  .  .no  location  of  a  mining  claim  shall 
be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located." 


The  purposes  of  the  statute  are  (1)  to  prevent  locations  based 
merely  upon  speculation  or  conjecture  as  to  the  existence  of 
a  vein  or  lode  within  the  limits  of  the  claim  by  persons  who 
wisn  merely  to  hold  the  ground  on  the  chance  that  it  may  prove 
to  have  valuable  minerals,  without  any  bona  fide  intent  to 
develop  the  property,  3/  and  (2)  to  prevent  frauds  upon  the 

government  by  persons  attempting  to  obtain  patents  to  land  not 
mineral  in  character.  4/ 


Under  the  mining 
in  the  absence  of  (1) 


laws  there  can  be  no  valid  mining  claim 
in  the  case  of  a  lode  claim,  the  discovery 


1/  See  Jennison  v.  Kirk,  98 

Roby,  109  U.S.  440  (1883);  Erhardt 

(1885);  O'Reilley  v.  Campbell,  116 


U.S.  453  (1879);  Jackson  v. 
v.  Boaro,  113  U.S.  527 
U.S.  418  (1886). 


2/  30  U.S.C  §  23  (1964) . 

r  M.43  ^'F'R*  §  3413.1  (1968);  King  v.  Amy  &  Silversmith 

7n7h  Co.,  152  U.S.  222  (1893)  Rutnmell  v.  Bailey,  7 

Utah  2d  137,  320  P.2d  653  (1958). * * * * *  7 


4/  Shoshone  Min. 
1898);  United  States  v. 
1916)  . 


Co.  v.  Rutter,  87  Fed. 
Ohio  Oil  Co. ,  240  Fed. 


801  (9th  Cir. 
996  (D.  Wyo. 
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of  the  vein  or  lode  within  the  limits  of  the  claim,  1/  or 
(2)  in  the  case  of  a  placer  claim,  the  discovery  of  mineral 
within  the  limits  of  the  claim.  2/ 

The  Placer  Law  of  1870  does  not  specifically  require  a 
discovery,  and  in  fact  it  was  repeatedly  urged  by  Senator 
Stewart,  during  the  debates  in  the  Senate,  that  the  purpose 
of  the  law  was  to  permit  the  patenting  of  "worn  out  placer 
diggings".  3/  It  is  perhaps  for  these  reasons  that  one  court 
has  said  that  a  discovery  is  not  necessary  to  sustain  a  placer 
claim.  4/  Another  court,  relying  on  the  statute  which  pro¬ 
vides  that  placer  claims  "shall  be  subject  to  entry  and 
patent,  under  like  circumstances  and  conditions,  and  upon 
similar  proceedings,  as  are  provided  for  vein  or  lode  claims"  _5/ 
has  gone  to  the  other  extreme  and  said  that  the  requirement 
of  a  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim 
located  is  applicable  to  placer  claims.  6/  That  a  discovery 
of  valuable  mineral  has  been  made  a  prerequisite  to  the 
existence  of  a  valid  placer  claim  cannot  now  be  doubted,  ]_! 
but  the  source  of  the  requirement  should  be  sought  in  the 
universally  recognized  common  law  of  miners,  and  not  in  a 
forced  reading  of  the  federal  statutes. 


1/  Erhardt  v.  Boaro ,  113  U.S.  527  (1885). 

2/  Union  Oil  Co,  v.  Smith,  249  U.S.  337  (1919). 

3 J  Cong.  Globe,  41st  Cong.,  2d  Sess.  3054  (1870). 

4/  Gregory  v.  Pershbaker,  73  Cal.  109,  14  Pac .  401 
(1887) . 

5/  30  U.S. C.  §  35  (1964) . 

_6 /  United  States  v.  Ickes,  98  F.2d  2  71  (D.C.Cir.  1938). 

]_/  Donnelly  v.  United  States,  228  U.S.  243  (1913); 

Union  Oil  Co.  v.  Smith  249  U.S.  337  (1919);  Steele  v.  Tanana 
Mines  R.  Co.  ,  148  Fed.  678  (9th  Cir.  1906);  New  England  6c 
Coalinga  Oil  Co.  v.  Congdon ,  152  Cal.  211,  92  Pac .  180  (1907). 
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he  fact  that  surveyed  land  is  returned  as  mineral  by  the 
surveyor  general  1/  or  that  the  land  has  been  adjudicated5^ 
m  neral  in  character  _2/  does  not  render  unnecessary  the  dis¬ 
covery  of  mineral  within  the  limits  of  a  claim. 

of  30AUVsrce  nrri0n  °5  !.minin8  claim  the  provisions 

valid  discovery  a/0"8  "  P6nSe  ^  the  necessity  of  a 

® •  Adoption  of  discovery . 

k  n0t  essential  that  the  locator  of  a  mining  claim 

be  the  firat  discoverer  of  a  vein  or  lode  in  order  to  mke  a 

his  Jocation'thlt  £  ^  i°“tor  knew>  at  the  time  of  making 
I  j  .  ■’  at  there  had  been  a  discovery  of  a  vein  or 

lode  within  the  limits  of  the  claim,  he  may  base  his  loca¬ 
tion  on  such  discovery  and  avoid  the  necessity  of  making  a 


(lode1claim)fted  StateS  V'  Bossard’  A'30784  (July  16,  1968) 

/Tq,  3483.2  (1968);  C.  Henry  Bunte  41  L.D. 

(  ),  see  California  v.  Rodeffer,  75  I.D.  176(1968). 

r  .  ,  ,_,Cole  v-  Ralph,  252  U.S.  286  (1919);  Humohrevs  v 
m2)  V  21  Id..  126,  120  P.o,  823 

(1953);  Dorothy  Mayem,",!  ‘“jV"  . 

Springer  v.  southern  Pac.  Co.,  67  Utah  590,  2401^  819  (1926) 

747  (WVD  Ark6  Dfacklnan  &  Duncan  Min.  Co.,  164  F.Supp 

Willeford  v.  Bell,  5  Cal TrJP.  ^TklTass^  ^  ? 
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4 


discovery  for  himself.  1/  The  locator  may  adopt  his  own  prior 
discovery  2 J  or  he  may  adopt  the  discovery  of  one  who  has 
abandoned  or  forfeited  the  claim.  3/  The  locator  must  have 
personal  knowledge  of  the  former  discovery  of  mineral,  4/  and 
the  discovery  must  be  adopted  and  claimed  by  him.  5/  If  the 
locator  does  not  have  personal  knowledge  of  the  prior  dis¬ 
covery,  he  must  observe  the  mineral  or  mineral-bearing  vein, 
and  if  the  original  discovery  has  been  covered,  the  locator 
must  uncover  it.  6/ 


C .  Place  of  discovery . 

The  discovery  must  be  made  within  the  limits  of  the 
claim  located,  _7/  but  need  not  be  in  the  center  of  the  claim  8/ 


1/  Jupiter  Min.  Co.  v.  Bodie  Min.  Co.,  11  Fed.  666 
(C.C.D.Cal.  1881);  Book  v.  Justice  Min.  Co.,  58  Fed.  106, 

118  (C.C.D.Nev.  1893);  Allen  v.  Laudahn,  59  Ida.  207,  81 
P.2d  734  (1938);  Werner  v.  'McNulty,  7  Mont.  30,  14  Pac .  643 
(1887);  Hayes  v.  Lavagnino,  17  Utah  185,  53  Pac.  1029  (1898); 
Pitcher  v.  Jones,  71  Utah  453,  267  Pac .  184  (1928). 

2/  Norris  v .  United  Mineral  Products  Co„,  61  Wyo .  386  , 
158  P . 2d  679  (1945). 

3/  Hagan  v.  Dutton,  20  Ariz.  476,  1.81  Pac.  5  78  (1919). 

4/  Kramer  v.  Gladding,  McBean  &  Co.,  30  Cal.App.2d 
98,  85  P . 2d  552  (1938). 

5/  Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed. 

673  (C.C.S.D.Cal .  1899) . 

6/  Bunker  Chance  Min,  Co.  v.  Bex,  90  Ida.  47,  408 
P . 2d  170  (1965). 

7/  30  U.S.C.  §  23  (1964) . 

8 /  Hawley  v.  Romney,  42  Ida.  645,  247  Pac.  1069  (1926). 
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Mde  "out  side  "of 'the  "limits  oTTe  til  ^  A  dis— V 

proximity,  cannot  be  the  basis 'of  a  vaUd'oc^on  "5/"  ^ 

why  four  placer  claims  could  not  be  so  1  „MfoH  k  reason 
discovery  in  a  shaft  nr  drill  hi  ■  located>  based  upon  a 

tion  of  the  four  claims.  016  8ltUated  at  the  intersec- 

The  point  of  discovery  must  be  upon  unoccupied  public 


(18 97yf  Tayl°r  V‘  Parenteau ,  23  Colo.  368,  48  Pac .  505 

on  i'  .."ssToii  sru 

I"SE rufil’u  ; ,«V ^  1  Sine 

v.  Arizona  Manganese  CorJ  57  5  J  wi  !tat*S 

v.  Mouat,  60  I  D  473  m  (1942),  United  States 

61  I.D.  43  nqsoi  ;  99^1)’  Monollth  Portland  Cement  Co. 

fs— j  *  MsrsariSSw  F 

sB 

— /  Larkin  v.  Upton,  144  US  IQ  nsao^  m . 

Mrzlak,  40  Mont  19  ms  par  7  7  *  ^1892^  ’  Tiggeman  v. 

1 7  Wyo .  26,  95  Pac  ’  all  nln^.  J^°9);  PhilliPs  v.  Brill, 

Manganese  Corp.,  57  I  .D  .  (1942)  StateS  V'  Arizona 

558  tf^Und“ed  States  v-  Arizona  Manganese  Corp  57  x  p 
16  L.(i  P°Plar  Creek  ConSo1-  Quartz  Mine?' 
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land  subject  to  location.  JL/  A  discovery  within  the  boundaries 
of  an  existing  valid  location  2/  or  a  patented  mining  claim  3/ 
is  void.  This  rule  applies  even  where  the  prior  location  is 
owned  by  the  same  person,  who  attempts  to  make  a  subsequent 
location,  and  thus  it  is  the  rule  that  a  single  discovery 
cannot  support  two  intersecting  claims  by  the  same  locator.  4/ 
However,  a  locator  may,  by  abandoning  the  overlapping  ground, 
base  a  second  location  upon  a  discovery  made  within  the 
boundaries  of  his  prior  location..  5/  A  claim  based  upon  a 
discovery  within  the  boundaries  of  a  senior  location  does  not 
automatically  become  valid  when  the  senior  location  is  aban¬ 
doned  or  becomes  subject  to  forfeiture,  _6/  Similarly,  a  loca¬ 
tion  sought  to  be  based  upon  a  discovery  made  within  the  bound¬ 
aries  of  a  prior  location  before  such  prior  location  has  been 
perfected  by  the  performance  of  the  required  discovery  work 
does  not  become  a  valid  location  upon  the  expiration  of  the 
period  allowed  for  the  performance  of  the  discovery  work,  even 


1/  Cram  v ,  Church,  9  Utah  2d  169,  340  P.2d  1116 
(1959);  Antediluvian  Lode,  8  L.D.  602  (1889);  see  Adams  Lode, 

16  L.D.  233  (1893). 

2/  Be Ik  v.  Meagher,  104  U,S.  279  (1881);  Decision  of 
the  Commissioner,  Mar ,  26 ,  1880,  Sickels,  U.S,  Mining  Laws 
48  (1881)  . 

_3/  Edward  W.  Williams,  20  L.D. 4  58  (1895). 

4/  Reynolds  v  Pascoe,  24  Utah  219,,  66  Pac  .  1064  (1901). 

Of  course,  if  the  vein  is  discovered  in  two  different  places, 
the  locator  may  base  a  location  on  each  discovery.  McKinstry 
v.  Clark,  4  Mont „  370,  1  Pac.  7 59  (1882) 

_5 /  Emerson  v.  Akin,  26  Colo.App,,  40,  140  Pac  481  (1914); 
Golden  Link  Min,,,  Leasing  &  Bonding  Co  „  ,  29  L.D.  384  (1899). 

6>/  Be  lk  v.  Meagher,  104  U.S.  2  79  (1881);  Swanson  v. 

Sears,  224  U.S.  180  (1912) . 
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th°ugh  the  first  locator  fails  to  perform  such  work.  1/ 
the  other  hand,  the  loss  of  the  point  of  discovery  by 
amendment  or  relocation,  2/  by  suffering  a  junior  location 

adversine^  V®  f  discovery  to  S°  to  patent  without 

adversing ,  3/  or  by  the  unsuccessful  defense  of  an  adverse 

proceeding,  4/  is  the  loss  of  the  claim,  unless  there  is 

sufficient  to  constitute  a  discovery  in  the 
reminder  of  the  claim.  5/  Similarly,  the  claim  may ’be lost 
a  . on“laeral  patent  not  reserving  minerals  is  granted  for 

even  though  the  p.tf”  “  " 

ch.ir.eler  of  the™!?  77  ”“h 

In  Colorado  it  has  been  held  that  a  location  must  bp 
ased  upon  what  is  found  in  the  discovery  shaft,  and  that  the 


1/  Sierra  Blanca  Min. 
Colo.  13,  83  Pac.  628  (1905) 
321  P . 2d  1043  (1958). 


&  Reduction  Co.  v 
J  Inman  v.  01 Ison, 


Winchell,  35 
213  Ore.  56, 


2/ 

Staunton , 


Waskey  v.  Hammer,  223  U.S.  85  (1912) • 
29  Ariz.  1,  239  Pac.  514  (1925). 


Smart  v. 


.3/  Girard  v. 
Compare  Winter  Lode 
L.D.  88  (1898). 


Carson , 
22  L.D. 


22  Colo.  345,  44  Pac.  508  (1896) 
362  (1896)  with  Duxie  Lode,  27 


4/  Cayuga  Lode,  5  L.D.  703  (1887). 


1/  Silver  City  Gold  &  Silver  Min 
Utah  334  57  pac  n  msqq\.  _liver  Mln*  Co-  v.  Lowry,  19 

/ 1  o o o \  r t •  *  399) ,  Gustavus  Hagland  1  L  D 

(1882);  Winter  Lode  22  L  D  9A9  o  ’  1  L,1J-  393 

47  L  D  38  ( ~\  Q "i  q U.D.  J62  (1896);  Star  Gold  Min.  Co 
L.D.  38  (1919);  see  Branagan  v.  Dulaney,  2  L.D.  744  (1884 

v.  Atlas  Min  ^o^^Ida42^0 '/ 1  (1913^  ££•  Hecla  Min.  i 

'  Lo*’  92  Ida-  476,  445  P . 2d  225  (1968). 
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discovery  of  mineral  elsewhere  on  the  claim  is  not  suffi¬ 
cient.  1/  The  Secretary  has  questioned  the  authority  of  the 
Colorado  legislature  to  impose  such  a  restriction,  and  has 
always  held  that  since  the  federal  statute  is  silent  as  to 
..here  the  mineral  must  be  found,  a  discovery,  whether  made  in 
the  discovery  shaft  or  in  any  other  part  of  the  claim  is 
sufficient  to  form  the  basis  of  a  valid  location.  2, /  In  other 
jurisdictions  the  discovery  need  not  be  in  the  discovery 
shaft.  3/ 

The  amendment  or  relocation  of  a  mining  claim  to  take  in 
additional  ground  does  not  require  a  discovery  in  the  new 
ground.  4/ 

Although  the  mining  laws  require  but  one  discovery  to  sup¬ 
port  a  min ing  location,  whether  the  location  be  a  lode  location, 
a  20-acre  placer  claim  located  by  an  individual,  or  a  160-acre 


1/  Van  Zandt  v.  Argentine  Min.  Co.,  8  Fed.  725  (C.C.D. 
Colo.  1881),  Terrible  Min.  Co.  v.  Argentine  Min.  Co.,  89  Fed. 

583  (C.C.D. Colo.  1883);  Cheesman  v.  Shreeve,  40  Fed.  787  (C„ 
C.D.Colo.  1889);  McMillenv.  Ferrum  Min.  Co.,  32  Colo.  28,  74 
Pac .  461,  105  Am. St. Rep.  64  (1902);  Fleming  v.  Daly,  12  Colo. 
App.  439,  55  Pac.  946  (18  9).  Query  as  to  the  effect  of 
Colo . Rev . S ta t .Ann .  §  92-22-6(2)  (1963),  permitting  a  map  to 
be  filed  in  lieu  of  the  performance  of  discovery  work,  upon 
the  rule  announced  by  the  Coloxado  courts . 

2./  Wight  v.  Tabor,  2  L.D.  743  (1884);  Edward  W.  Williams, 
20  L.D.  458  (1895);  see  Branagan  v.  Dulaney,  2  L.D.  744  (1884). 

3/  Parsons  v.  Kazange,  158  Cal, App. 2d  779,  323  P . 2d  577 
(1958)  (placer  claim);  O'Donnell  v.  Glenn,  8  Mont.  248,  19  Pac. 
302  (1888);  Gibson  v.  Hjul,  32  Nev.  360,  108  Pac.  759  (1910); 
Tonopah  Ralston  Min.  Co.  v.  Mt .  Oddie  United  Mines  Co.  49 
Nev.  420,  248  Pac.  833  (1926). 

4/  Tonopah  6c  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co., 

125  Fed.  389,  399  (C.CnD.Nev.  1903);  Becker  v.  Pugh,  17  Colo. 
243,  29  Pac.  173  (1892);  Lincoln  Placer,  7  L.D.  81  (1888). 


373 


placer  claim  located  by  an  association  of  persons,  1/  the 
Secretary  for  several  years  required  that  there  be  a  dis¬ 
covery  on  each  20  acres  of  an  association  placer  claim.  2/ 

This  position  was  ostensibly  abandoned  by  the  Secretary,  3/ 
only  to  be  replaced  by  a  requirement  that  the  mineral  char¬ 
acter  of  each  ten  acres  of  a  placer  claim  must  be  shown.  4/ 

The  reasoning  of  the  Secretary  in  arriving  at  this  result  is 
tar  from  convincing.  Section  12  of  the  Placer  Law  of  1870  5/ 
was  modeled  along  the  lines  of  the  pre-emption  laws  in  that" 
it  required  that  the  placer  claim  for  which  entry  was  made 
conform  to  the  lines  of  the  public  land  survey,  but,  recogniz- 
mg  that  the  miner  should  not  be  required  to  enter  the 
entire  40  acres  if  only  a  portion  of  it  were  valuable  for 
minerals,  it  permitted  the  further  subdivision  of  40-acre  sub¬ 
divisions  into  10-acre  tracts.  Section  10  of  the  Mineral 
Location  Law  of  1872  permitted  a  placer  claim  to  conform  to 
the  lines  of  public  land  survey  "as  near  as  practicable"  and 
also  permitted  the  agricultural  entry  of  the  portion  of  a  sub- 
lvision  remaining  after  the  segregation  of  the  mineral  land.  6/ 


- -/  Hall  v.  McKinnon,  193  Fed.  572  (9th  Cir  1911) 
v.  Me  Id rum,  28  Colo.  453,  65  Pac .  633  (1901);  McDonald  v 
Montana  Wood  Co.,  14  Mont.  88,  35  Pac.  668,  43  Am. St. Rep 


Kirk 

616 


lq  T  n  n«o/\V'c  8f’  8  L-°'  81  (1894>!  Ferrell  v.  Hoge, 

Lon!  RhV  894)i  Southern  Pac-  R-  V.  Griffin,  20  L.D.  485 

22  r  n’  ^2  ?Lo^TreaS!  21  L’D-  502  (1895>;  Louise  Min.  Co., 

22  L.D.  663  (1896);  Union  Oil  Co.,  23  L.D.  22  (1896). 

9g  L  D ^  k°iD*  351  (1897);  Reins  v.  Raunheim, 

^8  L.D.  526  (1899);  see  43  CaF.R.  §  3416.2  (1968). 


29  L  v!  12Fn«qq!  ^  H°?e ’  27  L'D'  129  <1898> 5  Ferrell  v.  Hoge, 
^9  (H1  •  );,  rrl?  Smelting  &  Refining  Co.,  39  L.D. 

(  910),  Central  Pac.  Ry .  v.  Mullin,  52  L„D.  573  (1929). 


1/  16  Stat.  21. 

6/  30  U.S  C,  §  35  (1964)  . 
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In  Ferrell  v.  Hoge.  _1/  the  Secretary  said: 

"The  provisions  in  the  later  act  [Mineral  Loca¬ 
tion  Law  of  1872]  to  the  effect  that  placer  claims 
thereafter  located  should  conform  'as  near  as  prac¬ 
ticable’  to  the  public  surveys  and  the  rectangular 
subdivisions  thereof,  and  that  where  they  could  not 
be  so  conformed  they  should  be  surveyed  and  platted 
as  on  unsurveyed  lands,  and  the  recognition  therein 
given  to  the  segregation  of  mineral  lands  from  non¬ 
mineral  lands  in  legal  subdivisions  of  forty  acres 
or  more ,  make  it  evident  that  the  discovery  of  placer 
mineral  deposits  within  a  legal  subdivision  of  forty 
acres  or  more  was  not  intended  to  necessarily  estab¬ 
lish  the  mineral  character  of  the  entire  subdivision. 

"Considering  all  the  statutes  relating  to  mining 
claims  it  seems  clear  that  it  was  not  their  purpose 
to  permit  the  entire  area  allowed  as  a  placer  claim  to 
be  acquired  as  appurtenant  to  placer  deposits  irres¬ 
pective  of  their  extent.  Under  the  law  discovery 
of  mineral  deposits  is  an  essential  act  in  the 
acquisition  of  mineral  land,  and  while  a  single  dis¬ 
covery  is  sufficient  to  authorize  the  location  of  a 
placer  claim  and  may,  in  the  absence  of  any  claim 
or  evidence  to  the  contrary,  be  treated  as  sufficiently 
establishing  the  mineral  character  of  the  entire  claim 
to  justify  the  patenting  thereof,  such  single  dis¬ 
covery  does  not  conclusively  establish  the  mineral 
character  of  a±l  the  land  included  in  the  claim  so  as 
to  preclude  further  inquiry  in  respect  thereto," 


1/  29  L.D.  12  (1899) 


Jnd  r„Ciri0"  iS  scarcel,y  supported  by  the  premises,  1/ 
Secretary  iTnu^T  Wlth^th?  Pri?r  decisions  of  the  ~ 
Secretary 'had  s^idf^  V~  ailforrila’  &  for  example,  the 

al  ns  t  n  Ina^6  lTase  of  Ferrell  et  al  v.  Hoge  et 
al.  (18  L.D  81),  it  was  held  that  there  must  be  a 

discovery  of  mineral  on  each  twenty  acres.  Con¬ 
verse  y,  if  there  has  been  a  discovery  of  mineral 
on  each  twenty  acres  in  a  placer  location  such 

“  ™ept  tta  ”ho1* 

The  logical  extension  of  the  Ouielev  ca^  c 

Of  mineral  on  a  placer  locati^fft^  of  20  Lres  orilo^ 

entry '  C°  eXempt  the  Whole  Nation  from  nonmineral 

Under  the  10-acre  rule,  it  is  not  necessarv  i-u 

acres  'ITlL a" 

from  it o  net'r"  "frrt,C«S;r)i°£  "*?"  “y  le  ln£«"*<‘ 

deposit  and  fnrmaf  ctual  discovery,  the  character  of  the 

and  other  ?aft^nd°cir  ^^nding  geological  conditions 
investigation Is tt'  nelTstlrTu  “Se-  11  The  unit 

a  discovery  on  the  dak  is  1  ff  •  ”°  °r  m°re  10_acre  tracts, 

character  of  the  entire  claim  5 Hlent  to  show  the  mineral 

t  claim,  and  not  merely  of  the  particula 


Smelting  &  Ref inSgdoddddl)  d^dod “  American 
insufficient  to  suDDorr Vhp  i  •’  (1910)  seem  likewise 

acre  rule  has  neverdeen  ippUed  reached-  The  10’ 

with  equal  logic,  be  so  applied  °  clalms-  yet  it  could, 

2/  24  L.D.  507  (1897). 

^J-ystal  Marble  Quarries  Cn  -xr  n»n  +-  •  / 

(1913).  y  times  Lo.  v.  Dantice,  41  L.D.  642 
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10-acre  tract  on  which  it  was  made.  JL / 

If  a  lode  mining  claim  is  divided  into  two  non-cont iguous 
parts  by  a  mill  site,  it  cannot  be  presumed  that  the  lode  ex¬ 
tends  through  the  mill  site  ground,  and  the  lode  locator  must 
show  a  discovery  in  each  part.  2/  On  the  other  hand,  if  a  lode 
mining  claim  is  divided  into  two  non- c ont iguous  parts  by  a 
placer  claim,  the  presumption  of  the  continuity  of  the  lode 
throughout  the  length  of  the  lode  claim  is  not  overcome  by 
the  intersection  of  the  lode  claim  by  the  placer  claim,  and 
the  lode  locator  need  not  prove  a  discovery  in  each  part  of 
the  lode  claim.  3/ 

A  valid  lode  location  cannot  be  based  upon  the  discovery, 
on  its  dip,  of  a  vein  or  lode  apexing  within  a  prior  loca- 
tion,  4/  the  reason  being  that  the  entire  vein  is  withdrawn 
from  the  public  domain  by  the  prior  location.  However,  the 
owner  of  a  claim  is  presumed  to  own  all  minerals  within  his 
vertical  boundaries,  and  a  discovery  on  the  dip  of  a  vein  is 
sufficient  to  support  a  location  in  the  absence  of  a  showing 

that  the  apex  of  the  vein  discovered  exists  elsewhere  than  on 
the  claim.  j>/ 


1/  United  States  v.  Henrikson,  70  I.D.  212  (1963).  It 
appears  that,  in  this  decision,  the  Secretary,  having  in  pre¬ 
vious  decisions  firmly  established  the  10- acre  rule,  abandons 
half  of  the  slender  statutory  basis  upon  which  the  rule  was 
originally  constructed. 

2/  Paul  Jones  Lode,  31  L.D.  359  (1902). 

3/  Raymond  E.  Johnson,  57  I.D.  63  (1939). 

4/  Bunker  Hill  6c  Co.  v,  Shoshone  Min.  Co.,  3  3  L.D.  142 
(1904);  see  Van  Zandt  v.  Argentine  Min.  Co.,  8  Fed.  725  (C.C. 
D.Colo.  1881);  Iron  Silver  Min,  Co.  v.  Murphy,  3  Fed,  368 
(D.Nev.  1880). 

5/  United  States  Borax  Co,,  51  L.D.  464  (1926);  United 
States  v.  Arizona  Manganese  Corp.,  57  I.D.  558  (1942). 


The  discovery  need  not  be  made  on  the  surface  nor  is  it 
necessary  that  the  mouth  of  the  tunnel  or  other  workings 

located  "J/  ^  discovery  i£  “ade  be  situated  on  the  claim 


^ •  Time  of  discovery . 

«hoiiTKe  st®tute  Prides  that  no  location  of  a  mining  claim 
the  limitsaof  SL^i*-  di®C0Yery  of  the  vein  or  lode  within 
although  a  locator  'not^S^SS^i  ^ive^ 
thatetShS1°a-UnleSS  he  had  made  a  discovery, §it  is  not  nedssarv 

attached  ^TT/l  beLre'^inte^en^g 'claim^r"6" 


53  L.if*.  STS'i.Sra  in- 63  ’**•  309' 

i»„.f/M„cTTy.““SL„crc*:k  r,e  t  clr 

ou  c„.  v,  „S’oS  £d;  Mh«SVSTi  LTleK™ 

Schlageter  v  Cutting,  116  Cal.App.  489  2  P  2d  875  n<nh 

yQo^ftQV' ^Sh0ei"aker’  28  Colo‘  176>  63’pac  "3098753(l9R1A> 
793,  89  Am. St. Rep  188  H  QnrA  .  r  a  ~  J  L.R.A. 

v.  Yarwood,  27  W^sh .  271  67  p  °  Conso1-  Min  •  Co. 

(1902);  James  Mitchell  ,  2  L  D  752  (1884)  ^  'Rep-  841 

28  L.D.  526  (1899).  (1884'>  Reins  v.  Raunheim, 

1916)f/Beals:LvedConete27Vr  iJIcCut^en’  238  ped.  575  (S.D.Cal. 

92  (1900).  ’  ’  7  Col°-  473>  62  Pac.  948,  83  Am. St. Rep. 
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The  discovery  must  be  made  before  the  date  of  applica¬ 
tion  for  patent.  1/  However,  a  contest  brought  to  declare  a 
mining  claim  invalid  for  lack  of  a  discovery  may  be  defeated 
by  making  a  discovery  after  the  initiation  of  the  contest, 
provided  the  ground  is  still  open  to  location.  2 / 

A  claim,  based  upon  a  valid  discovery,  may  become 
invalid,  if  through  change  of  economic  conditions,  it  can 
be  no  longer  worked  at  a  profit.  3/ 


E. 


Rules  of  discovery . 


The  existence  of  a  discovery  is  a  question  of  fact,  to 
be  determined  from  all  the  circumstances,  and  it  is  impossible 
to  lay  down  any  general  rule  which  will  govern  all  cases  as 
to  what  may  be  a  discovery  sufficient  to  form  the  basis  of  a 
valid  location.  4/ 

There  are  two  types  of  controversies  in  which  the 


1/  Rupp  v.  Heirs  of  Healey,  38  L.D.  387  (1910);  Bay 
City  Oil  Co.  v.  Alvercerado  Oil  Co.,  43  L.D.  397  (1914);  Upton 
v.  Larkin,  7  Mont.  449,  17  Pac .  728  (1888). 

2./  United  States  v,  Foster,  65  I.D.  1  (1958). 

_3/  United  States  v.  Pumice  Sales  Corp.,  A-27578  (July 
28,  1958);  United  States  v.  Houston,  66  I.D.  161  (1959); 

United  States  v.  Denison,  71  I.D.  144  (1964). 

4/  Erhardt  v.  Boaro,  113  U.S.  527  (1885);  Cascaden  v. 
Bortolis,  162  Fed.  267  (9th  Cir.  1908);  Columbia  C  opper  Min. 
Co.  v.  Dutchess  Min.,  Milling  6c  Smelting  Co.,  13  Wyo .  244 
79  Pac.  385  (1905)  . 
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question  of  the  existence  of  a  discovery  may  arise.  1/  The 
controversy  may  be  (1)  between  persons  claiming  the  same 
ground  by  virtue  of  mineral  locations,  2/  or  (2)  between  a 

person  claiming  the  ground  by  virtue  of  a  mineral  location 
and  the  United  States. 


1  •  Mineral  claimant  v.  mineral  r. laimant- 


,The  PurP°se  of  the  mining  laws  is  to  foster  and  encourage 
e  discovery  and  development  of  mineral  resources  by  pro- 
yid^"8  ,a  Practical  method  of  procedure  for  those  who  in  good 
•  rire  t0  search  out  and  develop  such  resources  on  the 
public  domain.  In  controversies  between  mineral  claimants 
the  issue  is  not  the  nature  of  the  discovery  or  the  extent ’of 
the  mineral  value  which  it  has  demonstrated,  but  rather 

aS  betWeen  the  two  claimants,  each  of  which  is 
aiming  the  same  ground,  whatever  may  be  the  value  of  the 

mineral.  In  such  a  case,  a  weighing  of  scales  as  between  the 
mmeral  daimants  is  of  little  if  any  consequence,  3/  and  the 
courts  have  been  quite  liberal  in  sustaining  discoveries  in 


it  a  /  BeTto  v‘  Wilson.  74  Nev.  128,  324  P.2d  843  (1958) 
nder  some  circumstances,  other  similar  questions  may  arise 

"XL  r  ,inC  Ude  whether  there  is  a  known'lode  or 
whetJrC^n  limits  of  a  patented  placer  claim,  and  (2) 
whether  the  land  is  mineral  in  character.  ’ 

2/  In  a  controversy  between  a  lode  claimant  and  a 

arises  wheiTthe  ’  1  ^  9UeStfon  °f  the  existence  of  a  discovery 
arises  when  the  lode  location  is  asserted  to  be  prior  but 

where  the  placer  location  is  admittedly  prior  the  question  is 
whether  the  lode  was  a  "known  lode".  question  is 

Co  vi/Rutterne«7Vp  *2  ^  697  (1897>  5  Shoshone  Min. 

m  icn  ’  87  Fed#  801  (9th  Cir-  1898);  Fox  v  Myers  29 

sS8)7m  <i9°6"  ’• » »«».  iis?9 
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favor  of  the  first  locator  of  mining  ground.  1/  No  more  than 
a  slight  showing  by  a  prior  locator  is  needed  to  satisfy  the 
requirements  of  the  statute.  2/  For  example,  the  finding  of 
"evidence  of  gold”  or  "colors”  and  the  existence  of  "indica¬ 
tions  of  prior  mining  operations"  or  "evidence  of  previous 
mining  activities",  together  with  the  opinion  of  one  of  the 
locators  that  the  property  could  be  operated  profitably,  has 
been  held  sufficient.  3/ 

The  rule  of  discovery  to  be  applied  as  between  two  lode 
claimants  or  two  placer  claimants  was  stated  by  the  Supreme 
Court  in  Chrisman  v.  Miller:  4/ 

"It  is  true  that,  when  the  controversy  is 
between  two  mineral  claimants,  the  rule  respecting 
the  sufficiency  of  a  discovery  of  mineral  is  more 
liberal  than  when  it  is  between  a  mineral  claimant 
and  one  seeking  to  make  an  agricultural  entry,  for 
the  reason  that  where  land  is  sought  to  be  taken 
out  of  the  category  of  agricultural  lands  the 
evidence  of  its  mineral  character  should  be  reason¬ 
ably  clear,  while  in  respect  to  mineral  lands,  in 
a  controversy  between  claimants,  the  question  is 
simply  which  is  entitled  to  priority.  That,  it  is 


_1/  Book  v.  Justice  Min.  Co,  ,  58  Fed.  106  (C.C.D.Nev. 
1893);  Jose  v.  Houck,  171  F .  2d  211  (9th  Cir.  1948);  Burke  v. 
McDonald,  3  Ida.  296,  29  Pac.  98  (1892);  Ambergris  Min.  Co. 
v.  Day,  12  Ida.  108,  85  Pac.  109  (1906);  McShane  v.  Kenkle, 

18  Mont.  208,  44  Pac.  979,  33  L.R.A.  851,  56  Am. St. Rep.  579 
(1896);  Muldrick  v.  Brown,  37  Ore.  185,  61  Pac.  428  (1900); 
Harrington  v.  Chambers,  3  Utah  94,  1  Pac.  362  (1882);  Rummell 
v.  Bailey,  7  Utah  2d  137,  320  P.2d  653  (1958). 

2 1  Nevada- Pac if ic  Development  Co,  v.  Gust  in,  226  F . 2d 

286  (9th  Cir.  1955). 

3/  Parsons  v.  Kazange,  158  Cal.App,2d  779,  323  P . 2d 
577  (1958). 

4/  197  U.S.  313  (1905) . 
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i 


rITf ’  ue  Cafe  before  us.  But  even  in  such  a 
ase,  as  shown  by  the  authorities  we  have  cited 

ere  must  be  such  a  discovery  of  mineral  as 
gives  reasonable  evidence  of  the  fact,  either 

mineral6^18!?  or1  lode  carrying  the  precious 

that  ,f  t  clalmed  as  Placer  ground, 

that  it  is  valuable  for  such  mining." 


a . 


Vein  or  lode;  mineral 


In  controversies  between  lode  claimants  of  0 
ground,  the  attention  of  the  courts  . 

upon  the  words  "vein  o-r  i  ^  nC°  j  ™as  at  flrst  centered 

SJ2.-S  HP- * 

and  geologists.  ^  pert  testimony  of  miners 

imaginarfexlstenirnfTf  ^  J*!e<i  Upon  a  conjectural  or 

claim,  but  can  rest  ollTtl  “  Withln  the  limits  °f  the 
or  lode.  2/  Y  P°n  an  actual  discovery  of  the  vein 


The  meaning  of  the  words  "vein"  "lode"  nr  »taa  >♦ 

was  discussed  at  length  by  Justice  Field  in  thl  f  86 
Eureka  Consol  Min  r ~  J  r>  •  i  e  r  ieia  ln  the  famous  case 

recognized  however  that  th^F  ^  Ml'n  ^  &  It  should  be 

in  which  the  terms  "vein"  ^oS^r"? %“»  °ther  CaSeS 

a  vein  or  lode, 


1893)/  Waterlo°  Mln-  Co.  v.  Doe,  56  Fed.  685  (C .C .S  .D .Cal . 

SilvefLit^^^^ ^M^o/^a  ts52^1^^8  -  ^  * 

3/  8  Fed.Cas.  819  (No.  4,548)  (C.C.D.Nev.  1877). 
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the  same  vein  or  lode  found  within  the  vertical  boundaries  of 
another  claim.  For  example,  in  Iron  Silver  Min.  Co.  v„  Chees- 
man,  1/  the  Supreme  Court  says: 

" 1 .  .  .a  lode  or  vein  is  a  body  of  mineral  or 

mineral  bearing  rock,  within  defined  boundaries  in 
the  general  mass  of  the  mountain.  In  the  definition 
the  elements  are  the  body  of  mineral  or  mineral  bear¬ 
ing  rock  and  the  boundaries;  with  either  of  these 
things  well  established,  very  slight  evidence  may  be 
accepted  as  to  the  existence  of  the  other.,n 

This  is  not  a  rule  of  discovery,  but  a  rule  for  determining 
the  continuity  of  a  vein.  2 / 

i. 

One  of  the  first  cases  to  discuss  the  rule  to  be  applied, 
as  between  two  lode  claimants,  in  determining  whether  there 
has  been  a  ’’discovery  of  the  vein  or  lode"  is  North  Noonday 
Min.  Co.  v.  Orient  Min.  Co  ,  ,  3/  in  which  Judge  Sawyer,  charging 
the  jury  says: 

"The  statute  also  provides,  gentlemen  of  the 
jury,  that  “no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within 
the  limits  of  the  claim  located.1  So  that  no  rights 
can  be  acquired  under  the  statute  by  a  location 
made  before  the  discovery  of  a  vein  or  lode  within 
the  limits  of  the  claim  located.  A  vein  or  lode 
authorized  to  be  located  is  a  seam  or  fissure  in 
the  earth's  crust  filled  with  quartz,  or  with 
some  other  kind  of  rock  in  place,  carrying  gold, 
silver,  or  other  valuable  mineral  deposits  named 


1/  116  U.S.  529  (1886) . 

2/  See  also  Fitzgerald  v.  Clark,  17  Mont.  100,  42 
Pac.  273,  30  L.R.A.  803,  52  Am. St. Rep..  665  (1895);  Grand 
Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah  490,  83  Pac. 
648  (1905). 

3/  1  Fed.  522  (C.C.D.Cal.  1880). 
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in  the  statute.  It  may  be  very  thin,  and  it  may 
be  many  feet  thick,  or  thin  in  places— almost  or 
quite  pinched  out,  in  miners'  phrase— and  in 
other  places  widening  out  into  extensive  bodies 
of  ore.  So  also,  in  places,  it  may  be  quite  or 
near  y  barren,  and,  at  other  places,  immensely  rich. 

t  is  only  necessary  to  discover  a  genuine  mineral 
vein  or  lode,  whether  small  or  large,  rich  or 
poor  at  the  point  of  discovery  within  the  line 
of  the  claim  located,  to  entitle  the  miner  to  make 
a  valid  location  including  the  vein  or  lode.  It 
may,  and  often  does,  require  much  time  and  labor 
and  great  expense  to  develop  a  vein  or  lode  after 
discovery  and  location  sufficiently  to  determine 
whether  there  is  really  a  valuable  mine  or  mot. 
and  a  location  would  be  necessary  before  incur¬ 
ring  such  expense  in  developing  the  vein  to 
secure  to  the  miner  the  fruits  of  his  labor  «nd 
expense  m  case  a  rich  mine  should  be  developed."  1/ 

district  ^  J®?68  Vary  their  characteristics  from 

extent  and  k  “  SGme  di^ricts  the  precise 

mined  until0  aract?rlst;LCS  of  deposits  cannot  be  deter- 

Justte  mL  e?pen8^e  t* potions  are  made,  In  »ook  v 

not ^remiirp  '  t-h°  ”  COUTt  held  that  the  mining  laws  -do 

is  entitled  the  C°  determine  these  facts  before  he 

is  entitled  to  make  a  valid  location: 

"  •  •  •  The  statute  should  be  so  (construed  -as 
to  protect  locators  of  mining  claims,  who  (have 
discovered  rock  in  place ,  bearing  any  of  the 

™etfls  named  therein,  suff  icient  to 
mnne  &  locators  ™  expending  their  time  and 

located11  Pr°SPe,C,Klng  and  develoPin8  the  ground 
located.  ...  when  the  locator  finds  rock  in 

P,!fe’  ^taming  mineral>  he  has  made  a  discovery 

or  earth  ismean^S  °f  th*  Statute  -  Aether  the  rack 
low  it  if  in  °r  PO°r’  whether  it  assays  high  or 
•  ■ IC  18  the  discovery  of  the  mineral  in  the 


2/  56  Fed,  106  (C.C.D.Nev.  1893). 
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rock  in  place,  as  distinguished  from  float  rock, 
that  constitutes  the  discovery  and  warrants  the 
prospector  in  making  a  location  of  a  mining  claim.” 

(58  Fed.  at  120-121.)  1/ 

A  statement  found  in  Eureka  Consol.  Min.  Co ,  v.  Richmond 
Min.  Co.  ,  _2/  that  a  lode  is  "whatever  a  miner  could  follow, 
expecting  to  find  ore”  has  been  taken  by  some  courts  to  mean 
that  mere  vein  material,  without  the  presence  of  valuable 
mineral,  is  a  sufficient  basis  upon  which  to  predicate  a 
discovery,  and  that  a  valid  location  may  be  made  of  a  ledge 
deep  in  the  ground  appearing  at  the  surface  not  in  the  shape 
of  ore  but  of  vein  matter  only.  3/  It  is  generally  recognized, 
however,  that  some  mineral  must  be  found  within  the  limits  of 
the  claim.  4/  Thus,  the  mere  possibility  that  mineral  exists 
does  not  provide  a  proper  foundation  for  the  location  of  a 
mining  claim,  even  though  there  may  be  geological  or  geophysi¬ 
cal  evidence  indicating  the  likelihood  of  the  existence  of 


1/  Accord,  Fox  v„  Myers,  29  Nev.  169,  86  Pac .  793 
(1906). 

i 

2/  8  Fed.Cas.  819  (No.  4,548)  (C.C.D.Nev.  18  77  ). 

3/  Harrington  v.  Chambers,  3  Utah  94,  1  Pac.  362  (1881); 
Burke  v.  McDonald,  3  Ida.  296,  29  Pac.  98  (1892);  see  Erhardt 
v.  Boaro,  113  U.S.  527  (1885).  The  material  upon  which  the 

location  in  Harrington  v.  Chambers  was  based,  insofar  as  can 
be  determined  from  the  opinion  of  the  court,  consisted  of 
brecciated  "quart ose”  matter  with  iron  stain,  marked  so  as  to 
be  distinguished  from  the  enclosing  rock  by  the  color  and  tex¬ 
ture,  distinct  in  the  walls  and  well  marked,  constituting  a 
mineral  vein  "in  the  miners'* 1 * * * * * 7  acceptation  of  the  term",  and 
being  "a  very  good  indication  for  ore"  and  "a  good  indication 

to  follow." 

4/  Lange  v.  Robinson,  148  Fed.  799  (9th  Cir.  1906); 
Meydenbauer  v.  Stevens,  78  Fed.  787  (D. Alaska  1877);  Hayes  v, 
Lavagnino,  17  Utah  185,  53  Pac.  1029  (1898);  Rumme 1 1  v.  Bailey, 

7  Utah  2d  137,  320  P . 2d  653  (1958). 
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mineral.  1/ 


b .  Value . 


In  a  controversy  between  mineral  claimants,  a  discovery 
to  be  valid,  need  not  be  based  upon  the  disclosure  of  ore  of* 

commercial  value,  either  in  quantity  or  quality,  within  the 
limits  of  the  claim.  2/ 

In  a  frequently  quoted  passage  from  Erhardt  v.  Boaro  3/ 
the  Supreme  Court  says : 

.  It  would  be  difficult  to  lay  down  any 
rules  by  which  to  distinguish  a  speculative 
location  from  one  made  in  good  faith  with  a  pur¬ 
pose  to  make  excavations  and  ascertain  the  character 
o  the  lode  or  vein,  so  as  to  determine  whether  it 
will  justify  the  expenditures  required  to  extract 
the  metal;  but  a  jury  from  the  vicinity  of  the  claim 
will  seldom  err  in  their  conclusions  on  the  subject.” 

The  Court  thus  makes  it  clear  that  a  valid  location  may  be 
made  prior  to  the  determination  of  "whether  it  will  justify 
the  expenditures  required  to  extract  the  metal."  Similarly, 


r  V/a  R^nchers  Exploration  &  Development  Co.  v.  Anaconda 
*°*\248  7°8  -Utah  1965);  Coos  Bay  Timber  Co.  v. 

7  ^n467,  365  P-2d  619  (1961>;  Rumme  1 1  v.  Bailey, 

7  Utah  2d  137,  320  P.2d  653  (1958). 

s„  £'r  nN°“h  Min-  Co-  v,  Orient  Min.  Co.,  1  Fed. 

\  880);  B°ok  V’  Justice  Min-  Co.,  58  Fed.  106 

iQn^D'!eV‘  1893)  ;  Lan§e  v.  Robinson,  148  Fed.  799  (9th  Cir 
1906);  Murray  v.  White,  42  Mont.  423,  113  Pac .  754  (1911); 
Muldnck  v.  Brown,  37  Ore.  185,  61  Pac.  428  (1900). 

3/  113  U.S,  527  (1885). 


,  386 


in  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.  ,  JL /  the  court 
recognizes  that  a  valid  location  may  be  made  of  a  vein  or 
lode  before  sufficient  work  has  been  done  to  determine 
whether  "there  is  really  a  valuable  mine  or  not",  and  that 
the  right  of  exclusive  possession  attendant  upon  a  valid 
location  is  essential  to  protect  the  miner  while  he  is  seeking 
to  determine  whether  he  has  a  paying  mine.  In  Book  v. 

Justice  Min.  Co. ,  2/  one  of  the  expert  witnesses  testified 
to  the  effect  that  in  his  opinion  there  could  be  no  discovery 
of  a  vein  or  lode  unless  (1)  the  formation  contained  gold  and 
silver  in  sufficient  quantities  to  pay  for  mining,  milling, 
smelting,  and  transportation,  and  (2)  the  property  was 
developed,  by  means  of  tunnels,  shafts,  or  other  workings,  to 
the  point  where  it  would  pay  such  expenses.  After  noting  that 
the  case  was  one  between  miners,  and  not  one  between  a  mineral 
claimant  and  an  agricultural  claimant,  the  court  rejected 
the  theory  advanced  by  the  witness. 

"If  this  theory  were  adopted  by  the  courts, 
it  would  invalidate  many  mining  locations.  Logi¬ 
cally  carried  out,  it  would  prohibit  a  miner  from 
making  any  valid  location  until  he  had  fully 
demonstrated  that  the  vein  or  lode  of  quartz  or 
other  rock  in  place,  bearing  gold  or  silver,  which 
he  had  discovered,  would  pay  all  the  expense  of 
removing,  extracting,  crushing,  and  reducing  the 
ore,  and  leave  a  profit  to  the  owner.  If  this 
view  should  be  sustained,  it  is  manifest  that  it 
would  lead  to  absurd,  injurious,  and  unjust  results, 
destructive  of  the  rights  of  prospectors  and 
miners,  in  their  honest,  patient,  and  industrious 
efforts  to  explore,  discover,  and  develop  the 
veins  and  lodes  that  exist  in  the  public  mineral 
lands  of  the  United  States.  .  .  .  The  act  of 

congress  is  not  susceptible  of  any  such  construc¬ 
tion.  It  does  not  impose  any  conditions  as  to  the 
value  or  extent  of  the  ore.  It  simply  provides 


1/  1  Fed.  522  (C.C.D.Cal,  1880). 

2/  58  Fed.  106  (C.C.D.Nev.  1893). 
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that  no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  a  vein  or  lode  within 
the  limits  of  the  claim  located. (58  Fed  at 
124-125.) 


c •  The  prudent  man  rule . 


M  __  1  •  1  .  man  rule  had,  in  effect,  been 

applied  m  many  controversies  between  mineral  claimants  1/ 

l  5lrst  ™ention  Of  the  "prudent  man"  2/  in  the  case  law_is 
found  ln  Muldnck  v .  Brown  3/  where  the  court  says: 

.  .  .  Under  the  provisions  of  section  2320 
Rev.St.  U . S; .  ,  no  right  can  be  acquired  to  a  quartz 
claun  before  the  discovery  of  a  vein  or  lode  within 
its  limits;,  but  the  finding  of  ore  or  metalliferous 
rock  in  place  in  a  defined  vein  is  sufficient  to 
satisfy  the  statute,  although  it  does  not  contain 
ore  in  paying  quantities.  If  the  rock  in  place  is 
suit ic lent ly  encouraging  to  warrant  an  ordinarily 
prudent  man  in  spending  his  time  or  money  upon  it 

it  is  sufficient,  as  against  a  subsequent  locator’ 
for  mining  purposes . n 

traces  nr^  1  Thf  •  ^  mUSt  h*  something  more  than  mere 

traces  or  slight  indications  of  ore  which  might  give  rise  to 

speculations  or  conjecture  that  mineral  in  commefclal  ^nti- 
may  exist,  4/  although  in  one  case,  discoveries  were  held 


nonT7  Murray  v'  White>  42  Mont-  423>  H3  Pac.  ?54 

and  cases  cited  therein.  ” 

> i  ,  nT,he„pnfdent  111311  ruie  was  first  stated  in 

Womble,  19  L.D.  455  (1894),  discussed  below. 


©  V. 


3/  37  Ore.  185,  61  Pac.  428  (1900). 


4/  Rummell  v.  Bailey,  7  Utah  2d  137,  320  P  2d  653  nqsftl. 
see  Steele  v.  Tanana  Mines  R.  Co.,  148  Fed.’  678  (9tS  S/19O6).’ 
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valid  on  a  showing  of  from  two  to  six  fine  colors  of  gold.  1/ 
Whether  such  traces  or  indications  will  support  a  discovery 
depends  upon  whether  they  are  sufficiently  encouraging  to 
warrant  an  ordinarily  prudent  man  in  spending  his  time  or 
money  upon  it  in  the  expectation  of  finding  paying  ore.  2/ 

A  number  of  factors  enter  into  the  determination  of 
what  a  prudent  man  would  do.  Among  these  are  (1)  the  nature 
and  extent  of  the  discovery,  (2)  the  geology  of  the  area,  (3) 
the  location  of  other  known  mines  or  mineral  deposits  in  the 
area,  (4)  the  history  of  the  development  of  other  mines  in 
the  area,  (5)  the  opinions  of  miners,  geologists,  and  other 
experts,  and  (6)  the  steps  taken  by  the  mineral  claimant  in 
developing  his  claim.  3/ 

The  prudent  man  rule  does  not  require  that  the  locator 
be  judged  by  the  standard  of  the  miner,  and  the  applica¬ 
tion  of  such  a  standard  has  been  held  to  be  error.  5/ 


1/  Lange  v.  Robinson,  148  Fed.  799  (9th  Cir.  1906), 

2/  Muldrick  v.  Brown,  37  Ore.  185,  61  Pac,  428  (1900). 

3/  Montana  Cent.  Ry.  v.  Migeon,  68  Fed.  811  (C.C.D. 
Mont.  1895);  Lange  v.  Robinson,  148  Fed.  799  (9th  Cir.  1906); 
Cascaden  v.  Bortolis,  162  Fed.  267  (9th  Cir.  1908);  Murray  v 
White,  42  Mont.  423,  113  Pac.  754  (1911);  Muldrick  v.  Brown, 
37  Ore.  185,  61  Pac.  428  (1900);  Rummell  v,  Bailey,  7  Utah 
2d  137,  320  P . 2d  653  (1958). 

4/  United  States  v.  Lavenson,  206  Fed.  755  (D.Wash. 
1913).  But  see  dictum  contra  in  Rummell  v,  Bailey,  7  Utah  2d 
137,  320  P .  2d  653  (1958)  (’'practical  experienced  miner  of 
prudence  and  judgment") .  In  a  controversy  between  a  mineral 
claimant  and  the  United  States,  the  standard  was  said  to  be 
that  of  the  "prudent  investor".  United  States  v„  Toole,  224 
F.  Supp.  440  (D .Mont .  1963), 

5/  Me Shane  v.  Kenkle ,  18  Mont.  208,  44  Pac.  979,  33 
L.R.A.  851,  56  Am. St. Rep.  579  (1896), 
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2. 


Mineral  claimant  v.  United  States. 


a. 


Determination  of  mineral  character  of  land 


not  s  IT  f  he  ™nmlneral  disposal  laws,  lands  are 

and  hnf  bl!-f°r  y  lf  they  are  mineral  in  character  1/ 
and  before  disposal  of  such  lands  may  be  made,  it  must 

determined  that  they  are  nonmineral.  The  mineral  ^aracter 

etermination  is,  in  the  first  instance,  a  nonadversarv 

proceeding,  and  in  the  absence  of  an  allegation  that  the 

mentSbvrtbminera1’  ^  filinS  °f  a  PropeAonmineral  sJate- 
.  "  ,fy  C^e  nonmineral  entryman  is  sufficient.  2/  Where  it 
alleged  that  such  lands  are  mineral  in  character  nro- 

r;ur* of  *  1"*2.v«„,ny 

^  ,  a^  dannant.  In  such  controversies  the  issup  io 

rath  her  the  ”ineral  claimant  has  made  a  discovery  but 
rather  whether  the  lands  are  mineral  in  character 

since  the  rules  of  discovery  find  their  origin  in’contro-  ’ 

ersies  regarding  the  mineral  character  of  the  land  and  since 

b“ny  itself ‘and^h  ^  fT*  ^  -tr^r ,"£T 

i  .  *  an<^  t^ie  mmeral  claimants,  the  position  of  a 

theadevelopmenrofCthe^iesfused  inndetemUnderSthndii;i8  °f 
o^th^rules  ofndisS  necessary  to  a  complete  understanding1 


( 1 )  Known  mines . 


that 


Section  10  of  the 
no  lands  on  which 


pre-emption  law  of  1841  3/  provided 
are  situated  any  known  salines  or 


1/  See,  e.g.,  43  U.S.C.  §  219  (1964). 

2/  4j  C.F.R.  §  3482.4(a)  (1968). 

3/  Act  of  Sept.  4,  1841,  ch.  16,  5  Stat.  455. 
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mines,  shall  be  liable  to  entry  under  and  by  virtue  of  the 
provisions  of  this  act.”  The  term  "known  mines"  was  dis¬ 
cussed  at  length  in  Color£do  Coal  &  iron  Co.  v  United 
States :  1/ 


"It  is  not  sufficient,  in  our  opinion  to 
constitute  ’known  mines'  of  coal,  within  the 
meaning  of  the  statute,  that  there  should  merely 
be  indications  of  coal  beds  or  coal  fields  of 
greater  or  less  extent  and  of  greater  or  less 
value,  as  shown  by  outcroppings.  The  Act  of  1864 
evidently  contemplates  a  distinction  between  coal 
beds  or  coal  fields  excluded  from  the  pre-emption 
Act  of  1841  as  'known  mines,'  and  other  coal  beds 
or  coal  fields  not  coming  within  that  description. 

We  hold,  therefore,  that  to  constitute  the  exemp¬ 
tion  contemplated  by  the  Pre-emption  Act  under  the 
head  of  'known  mines'  there  should  be  upon  the  land 
ascertained  coal  deposits  of  such  an  extent  and 
value  as  to  make  the  land  more  valuable  to  be  worked 
as  a  coal  mine,  under  the  conditions  existing  at  the 
time,  than  for  merely  agricultural  purposes.  The 
circumstance  that  there  are  surface  indications  of 
the  existence  of  veins  or  coal  does  not  constitute 
a  mine.  It  does  not  even  prove  that  the  land  will 
ever  be  under  any  conditions  sufficiently  valuable 
on  account  of  its  coal  deposits  to  be  worked  as  a 
mine.  A  change  in  the  conditions  occurring  subse¬ 
quently  to  the  sale,  whereby  new  discoveries  are  made, 
or  by  means  whereof  it  may  become  profitable  to  work 
the  veins  as  mines,  cannot  affect  the  title  as  it 
passed  at  the  time  of  sale.  The  question  must  be 
determined  according  to  the  facts  in  existence  at 
the  time  of  the  sale  If  upon  the  premises  at  that 
time  there  were  not  actual  'known  mines'  capable  of 
being  profitably  worked  for  their  product,  so  as  to 
make  the  land  more  valuable  for  mining  than  for 
agriculture,  a  title  to  them  acquired  under  the 
Pre-emption  Act  cannot  be  successfully  assailed." 


1/  123  U.S.  307,  328  (1887). 
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vides^hLn  °f.^rch  2>u1867>  1/  relating  to  townsites,  pro¬ 
to^ "anv^L!  title  may  be  acquired  under  the  townsite  laws 
O  any  mine  of  gold,  silver,  cinnabar,  or  copper"  these 

being  the  minerals  subject  to  location  under  Section  2  of  t-he 
v  RlcbLdf-1^6-  17  ThlS  pr°Vision  was  discussed^in'Dolef6 


i  ^  ‘  ‘  ‘  ,ln  order  to  except  mines  or  mineral 

lands  from  the  operation  of  a  townsite  patent 
it  is  not  sufficient  that  the  lands  do  in  fact 
contain  minerals,  or  even  valuable  minerals 
when  the  townsite  patents  take  effect,  but  that 
ey  must  at  that  time  be  known  to  contain 
minerals  to  such  extent  and  value  as  to  justify 

expenditures  for  the  purpose  of  extracting  them 
•  •  * 


..  r,ihe  terms  "known  mines"  and  "any  mines  of  gold  silver 
said-  mlnlnS  °r  the  Precious  metals",  the  court 


.  •  •  •  The  Statute  does  not  reserve  any 

land  from  entry  as  a  homestead,  simply  because 
ome  one  is  foolish  or  visionary  enough  to  claim 


1/  43  U.S.C.  §  722  (1964) . 

s  79W1QCM  Sjjt-  251  ‘  The  Act  of  June  8,  1868  43  U  S  C 

Lid  i.L  a?ded  t0  the  townsite  law  the ’words ’"or  to 

d  mining  claim  or  possession  held  under  existing  laws." 

3/  151  U.S .  658  (1894) . 

Fed.  to  (c'cTd.SiL^oT  C°-  V'  ^  Eagle  011  C°->  104 


5/  28  Fed.  482  (C.C.D.Ore.  1886). 
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or  work  some  portion  of  it  as  mineral  ground, 
without  any  reference  to  the  fact  of  whether 
there  are  any  paying  mines  in  it  or  not.  Nothing 
short  of  known  mines  on  the  land,  capable,  under 
ordinary  circumstances  ,  c!f  being  worked  at  a 
profit,  as  compared  with  any  gain  or  benefit 
that  may  be  derived  therefrom  when  entered  under 
the  homestead  law,  is  sufficient  to  prevent 
such  entry.  Mere  mineral  prospect  or  hope, 
however  pleasing  or  auspicious,  shall  not  keep 
the  land  from  the  plow  or  the  pruning- hook ,  and 
it  is  well  that  it  does  not,1' 

In  its  failure  to  recognize  any  middle  ground  between  ’’known 
mines”  and  "mere  hope"  this  decision  is  a  forerunner  of  the 
more  recent  decisions  of  the  Secretary  of  the  Interior  relat¬ 
ing  to  discovery. 


(2)  Lands  valuable  for  minerals , 


The  early  decisions  of  the  Secretary  held  that  before 
land  could  be  considered  to  be  mineral  land,  it  must  be 
shown  (1)  that  the  land  contained  mineral  in  such  quantities 
as  to  make  it  available  and  valuable  for  mining  purposes,  and 
(2)  that  the  mineral  could  be  secured  at  a  profit  by  the  usual 
modes  of  mining.  1/  The  mere  fact  that  lands  contained  par¬ 
ticles  of  gold  did  not  necessarily  make  them  mineral  lands 
unless  it  also  appeared  that  it  contained  the  metal  in  such 
quantities  as  to  make  it  valuable  for  mining  purposes.  2/ 

Under  these  decisions,  the  mineral  character  of  the  land 
had  to  be  shown  as  a  present  fact,  based  upon  the  actual 


1/  Caledonia  Min.  Co.  v.  Rowen,  2  L.D.  714  (1883); 
Cutting  v.  Reininghaus,  7  L.D.  265  (1888);  Royal  K.  Placer, 
13  L.D.  86  (1891) . 

2j  Cutting  v.  Reininghaus,  7  L.D.  265  (1888). 


393 


production  of  mineral  from  the  land,  1/  although  it  had  been 
uggested  that  actual  production  was  not  necessary  and  that 
the  mineral  character  of  the  land  could  be  established  by 

at  ,mlneral  exists  on  the  land  in  question  in  suf- 
cient  quantity  to  make  the  same  more  valuable  for  mining 
than  for  agriculture".  2/  mining 


T  .  The  rleure?^ir5ng  aCtUal  Production  was  relaxed  in 
Johns  v_.  March,  3/  where  the  Secretary  said: 


It  is  not  necessary  that  to  meet  the  re¬ 
quirements  there  should  be  upon  the  land  a  mine 
in  working  order,  from  which  gold  is  being 
actually  produced;  it  is  sufficient  if  it  be 
shown  by  satisfactory  proof  that  mineral  exists 
in  paying  quantities  and  such  proof  will  usually 
be  based  on  mining  operations." 


Northern  Pac^-TT"  W3S  repudiated  Casey  v 


Where  the  development  and  its  results 
display  such  promise  that  the  prudent,  reason- 
able  man  would  be  justified  in  expending  money 
and  labor  m  legitimate  mining  operations, 
untainted  by  an  appearance  of  speculation,  the 
land  must  be  held  mineral,  within  the  meaning  of 
at  term,  as  used  in  the  granting  act.  If  it 
was  held  otherwise,  the  mining  industry,  so  far 
aS  ^  pertained  to  odd  sections  within  the  grant 
would  be  paralyzed.  The  rule  is  that  paying 
mines  are  only  shown  to  exist  after  years  of 


1/  Dughi 
Bird,  4  L.D.  478 
681  (1892). 


v  Harkins,  2  L.D. 
(1886)  ;  Warren  v. 


721  (1883)  ;  Cleghorn  v. 
State  of  Colorado,  14  L.D. 


2/  Savage  v.  Boynton,  12  L.D.  612  (1891). 
1/  15  L.D,  196  (1892) . 

4/  15  L.D.  439  (1892) . 
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labor  and  much  money  are  expended  in  their 
development.  Prospectors  don't  find  riches  on 
the  surface.  Profit  is  not  received  from  the 
grass-roots  down.  They  must  have  an  opportunity 
given  them  to  open  the  mine  as  their  means 
will  permit." 

The  prudent  man  test  for  determining  the  mineral  char¬ 
acter  of  land  advanced  in  Casey  v.  Northern  Pac .  R.  was 
amplified  in  the  landmark  case  of  Castle  v.  Womble.  1/  Womble 
had  filed  a  pre-emption  declaratory  statement  for  land  in 
conflict  with  a  lode  mining  claim  located  by  Castle.  In  the 
hearing  before  the  register  and  receiver,  it  was  found  that 
the  mining  claim  contained  "gold  sufficient  to  justify  further 
development",  and  on  appeal  to  the  Commissioner  of  the  General 
Land  Office,  it  was  found  that  the  mining  claim  contained 
"sufficient  mineral  to  justify  the  belief  that  it  will  develop 
into  a  paying  mine" .  The  Secretary  held  that  the  ground  con¬ 
tained  within  the  mining  claim  could  not  be  patented  to  the 
pre-emption  claimant.  The  importance  of  the  decision  merits 
quotation  from  it  at  length: 

"The  law  is  emphatic  in  declaring  that  'no 
location  of  a  mining  claim  shall  be  made  until  the 
discovery  of  the  vein  or  lode  within  the  limits  of 
the  claim  located.'  (Revised  Statutes,  2320) 

And  this  Department  said  in  the  Cayuga  Lode  (S.L.D., 

703),  5— 'This  is  a  prerequisite  to  the  location, 
and,  of  course,  entry  of  any  mining  claim.  Without 
compliance  with  this  essential  requirement  of  the 
law  no  location  will  be  recognized,  no  entry  allowed. 

Has  such  discovery  been  made  in  this  case?. 

"In  the  case  of  Sullivan  Iron  Silver  Mining  Co. 

(143  U.S.,  431),  it  was  commonly  believed  that  under¬ 
lying  all  the  country  in  the  immediate  vicinity  of 
land  in  controversy  was  a  horizontal  vein  or  deposit, 
called  a  blanket  vein,  and  that  the  patent  issued 


1/  19  L.D.  455  (1894) . 
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was  obtained  with  a  view  to  thereafter  develop 
such  underlying  vein.  The  supreme  court,  however, 

,  7  Pag®  435 >  that  this  was  mere  speculation 
and  belief,  not  based  on  any  discoveries  or 

tracings,  and  did  not  meet  the  requirements  of  the 
(124Uues  .^374)  Ir°n  S11Ver  Minin8  Co-  v-  Reynolds 

In  the  last  cited  case  the  court,  on  naee  384. 
says  that  the  necessary  knowledge  of  the  existence  ’ 
of  minerals  may  be  obtained  from  the  outcrop  of  the 

Jrevious'toV0"  ^  d^°P™*ts  of  a  placer  claim, 
previous  to  the  application  for  patent,  or  perhaps 

other  ways;  but  hopes  and  beliefs  cannot  be  accepted 

words"  i?Umi:  ‘V’f*  pr°Per  Pledge.  In  other 

tn  die  ay  Said  that  the  requirement  relating 
to  discovery  refers  to  present  facts,  and  not  to  the 
probabilities  of  the  future. 

,  ^  In  thlS  CaSe  the  Presence  of  mineral  is  not 

alone  Tt  probabilities >  belief  and  speculation 
1°"  ’  bub  uP°n /acts,  which  in  the  judgment  of 

hJL  ?i!ftar  aad  receiver  and  your  office,  show 
that  with  further  work,  a  paying  and  valuable 

will 'be°developedUman  f°reSi8ht  can  determine, 

"After.a. careful  consideration  of  the  subject 
it  is  my  opinion  that  where  minerals  have  been 
found  and  the  evidence  is  of  such  a  character  that 
a  Person  of  ordinary  prudence  would  be  justified 
m  the  further  expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success,  in  develop- 
ing  a  valuable  mine,  the  requirements  of  the  statute 

SlitUe  avail  °therwise  would  tend  to  make 

.  .  not  entirely  nugatory  that 

deposits" in  l'thH  1KWiWhereby  'a11  valuable  mineral 
are  d  iands  Del°nging  to  the  United  States 

and  purchase  -areFor°  U  fs"s  ^  °P6n  t0  exPJoration 

for,  it  as  soon  as  minerals  arp 
shown  to  exist,  and  at  any  time  during  exploration 
ore  the  returns  have  become  remunerative  the  landc 

found°  b?1SUbfieCt  t0  °ther  disposition!  Sw’woildb: 
found  willing  to  risk  time  and  capitals  the  attempt 
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to  bring  to  light  and  make  available  the  mineral 
wealth,  which  lies  concealed  in  the  bowels  of  the 
earth,  as  Congress  obviously  must  have  intended 
the  explorers  should  have  proper  opportunity  to  do.” 

With  Casey  v.  Northern  Pac .  R.  and  Castle  v.  Womble  came  the 
end  of  the  policy  requiring  the  mineral  character  of  the 
ground  to  be  shown  as  a  present  fact  and  the  inauguration 
of  a  new  and  more  liberal  policy  of  determining  the  mineral 
character  of  the  ground  as  viewed  through  the  eyes  of  a 
prudent  man,  and  the  rule  laid  down  in  Castle  v.  Womble 
became  the  touchstone  for  determining  the  mineral  character 
of  land.  1/ 

The  test  presently  used  to  determine  the  mineral  char¬ 
acter  of  lands  is  whether-— 

" .  .  .  the  known  conditions  were  plainly 

such  as  to  engender  the  belief  that,  the  land 
contained  mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extrac¬ 
tion  profitable  and  justify  expenditures  to 
that  end."  2/  , 

Although  this  test  is  scarcely  distinguishable  from  the  test 


1/  Aspen  Consol.  Min.  Co.  v.  Williams,  23  L.D.  34 
(1896);  Goldstein  v.  .Juneau  Townsite,  23  L.D.  417  (1896); 
Walker  v.  Southern  Pac.  R.,  24  L.D.  172  (1897);  Leach  v. 
Potter,  24  L.D.  573  (1896);  Magruder  v.  Oregon  6c  L.R.  28 
L.D.  174  (1899);  Holtes  v.  Northern  Pac.  R. ,  30  L.D.  442 
(1901);  Elliott  v.  Southern  Pac.  R.,  35  L.D.  149  (1906). 

2/  Diamond  Coal  6c  Coke  Co.  v.  United  States,  233  U.S. 
236  (1914)  . 
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thl/theT^f  ftSt^  ln.^-h^dt  v-  Bparo,  1/  it  is  now  held 
that  the  test  for  the  mineral  character  of  lands  differs 

trom  the  test  for  discovery  in  that  the  former  permits  the 

use  of  geological  inference  to  determine  the  presence  of 

valuable  minerals  within  the  limits  of  the  claim!  while  the 

er  requires  actual  physical  exposure  of  mineral.  2/ 


Lands  more  valuable  for  minerals  than 

for  agriculture. 


In  a  Circular 
Drummond  discussed 
concluded : 


dated  July  15,  1873,  3/  Commissioner 
the  term  "valuable  mineral  deposit”  and 


That  whatever  is  recognized  as  mineral  by 
standard  authorities  on  the  subject,  where  the 
same  rs  found  in  quantity  and  quality  to  render 
the  land  sought  to  be  patented  more  valuable  on 
is  account  than  for  purposes  of  agriculture, 
should  be  treated  by  this  office  as  coming  within 
the  purview  of  the  mining  act  of  May  10,  1872." 

This  circular  dealt  with  the  non-metallic  minerals  bor^x 

ILT- *'”■ 


1/  113  U.S.  527  (1882)  : 


cuess  A  'h!  ere  ™St  be  something  beyond  a  mere 

make  a  I  ora r  • part,  ?f,  the  miner  to  authorize  him  to 

the  m  7  uWlU  exclude  others  from 

in  if  orV  the  dlsc°very  of  precious  metals 

it,  or  m  such  proximity  to  it  as  to  iustifv  * 

reasonable  belief  in  their  existence."  f 


2/  California  v.  Rodeffer,  75  I.D.  176  (1968). 
—/  CoPP»  U_r,S .  Mining  Decisions  316  (1874). 
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primarily  with  nonmetallic  minerals,  such  as  limestone,  1/ 
marble,  2/  and  gypsum.  3/  However,  the  rule  was  not  limited 
to  deposits  of  nonmetallic  minerals,  and  it  appears  that 
from  an  early  date  the  character  of  land  as  mineral  or  agri¬ 
cultural  has  been  made  by  a  comparison  of  its  relative  value 
for  each  purpose.  4/ 

In  a  controversy  between  a  town- site  claimant  and  a 
mineral  claimant,  the  latter  was  required  to  show  only  that 
the  ground  was  valuable  for  mineral ,  5/  but  in  a  controversy 
between  an  agricultural  claimant  and  a  mineral  claimant,  the 
mineral  claimant  was  required  to  show  not  only  (1)  that  the 
lands  are  not  clearly  agricultural,  and  (2)  that  the  lands 
are  valuable  for  minerals,  J5/  but  also  (3)  that  the  lands  are 
more  valuable  for  mining  than  for  agricultural  purposes.  ]_/ 


1/  Decision  of  the  Commissioner,  June  28,  1875  (No.  1) , 
Copp,  U.S.  Mineral  hands  194  (1881). 

2/  Id. 

3V  W.  H.  Hooper,  1  L.D.  560  (1881). 

4/  See  Decision  of  the  Secretary,  July  10,  1872,  Copp, 
U.S.  Mining  Decisions  128  (1874) . 

_5  /  Towns  it  e  v„  Placer,  Decision  of  the  Secretary, 

Mar.  4,  1879,  Copp,  U.S.  Mineral  Lands  251  (1881);  North  Lead- 
ville  v.  Searl,  Decision  of  the  Secretary,  April  17,  1880, 
Copp,  U.S.  Mineral  Lands  291  (1881);  Searle  Placer,  11  L.D. 

441  (1890);  Washington  v.  McBride,  18  L.D.  199  (1894). 

6/  Dobler  v.  Northern  Pac .  R.  Co.,  17  L.D.  103  (1893); 
Etling  v.  Potter,  17  L.D  424  (1893). 

_7/  Caledonia  Min.  Co.  v.  Rowen ,  2  L.D.  714  (1883); 
Peirano  v .  Pendola,  10  L.D.  536  (1890);  Me Glenn  v.  Wienbroeer, 
15  L.D.  370  (1892);  Van  Doren  v.  Plested,  16  L.D.  508  (1893). 
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The  reason  for  this  rule  is  explained  in  Caledonia  Min  Cn 
v .  Rowen :  1/  - - "" — 1 * 


.  .  when  the  statutes  provide  for  mineral 
entries  upon  land  valuable  for  minerals,  and  for 
agricultural  entries  upon  lands  clearly  agricultural 
there  arises  of  necessity  a  comparison  of  their 
respective  values  whenever  these  two  classes  of 
claims  come  in  conflict." 


Some  doubt  has  been  thrown  upon  the  authority  of  the 
cases  which  make  a  comparison  of  the  value  of  the  land  for 
mining  purposes  with  its  value  for  agricultural  purposes  by 
Cataract  Gold  Min.  Co.,  2/  in  which  the  Secretary  said: 


•  .  .  There  are  a  number  of  decisions  of 
this  Department  which  dispose  of  controversies 
between  mineral  and  agricultural  claimants  upon 
the  stated  ground  that  the  lands  are  more  valuable 
tor  agriculture  than  for  mining  or  vice  versa, 
but  a  careful  consideration  of  those  opinions  *  seems 
to  support  the  view  that  the  expression  used  was 
based  upon  the  fact  that  the  land  involved  possessed 
a  positive  or  greater  value  for  the  purpose  for 
which  the  award  was  made  and  no  practical  or  com¬ 
mercial  value  for  the  purpose  for  which  patent 
was  denied." 


The  Secretary  then  held: 


*  *  •  lf  a  mineral  claimant  is  able  to  show 
that  the  land  contains  mineral  of  such  quantity 
anci  value  as  to  warrant  a  prudent  man  in  the  expendi¬ 
ture  of  his  time  and  money  thereupon,  in  the  reason¬ 
able  expectation  of  success  in  developing  a  paying 
mine,  sue n  lands  are  disposable  only  under  the  min¬ 
eral  laws,  notwithstanding  the  fact  that  they  may 


1/  2  L.D.  714  (1883) . 

2/  43  L.D. .248  (1914) . 
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possess  a  possible  or  probably  greater  value  for 
agriculture  or  other  purposes.  JL / 


b .  Discovery:  a  dichotomy. 


The  law  of  discovery,  particularly  as  it  is  applied  in 
controversies  between  a  mineral  claimant  and  the  United  States, 
has  been  molded  by  two  antagonistic,  but  equally  compelling 
considerations.  On  the  one  hand,  the  mineral  claimant  must 
have  security  of  possession  for,  as  the  Secretary  has  observed— 

" .  .  .  if  as  soon  as  minerals  are  shown  to 
exist,  and  at  any  time  during  exploration,  before 
the  returns  become  remunerative,  the  lands  are  to 
be  subject  to  other  disposition,  few  would  be 
willing  to  risk  time  and  capital  in  the  attempt 
to  bring  to  light  and  make  available  the  mineral 
wealth,  which  lies  concealed  in  the  bowels  of  the 
earth,  as  Congress  obviously  must  have  intended 
the  explorers  should  have  proper  opportunity  to 
do.”  2/ 

On  the  other  hand,  the  requirements  of  the  mining  laws  must 
be  met  before  a  mineral  patent  may  be  issued.  The  former 
requires  the  recognition  of  a  valid  discovery  at  the  earliest 
possible  time;  the  latter  has  been  applied  so  as  to  recognize 
a  valid  discovery  only  at  a  time  long  after  the  need  for 
security  of  possession  has  arisen.  3/ 

So  long  as  the  mineral  claimant  was  concerned  solely 
with  attempts  to  wrest  possession  from  him  made  by  other 


1/  Accord ,  United  States  v.  Langmade,  52  L.D.  700  (1929). 

But  see  United  States  v.  Lillibridge,  4  F.Supp.  204  (S.D.Cal. 
1932)  . 

2/  Castle  v.  Womble,  19  L.D.  455  (1894). 

3/  See ,  e  » g .  .  California  v.  Rodeffer,  75  I.D.  176  (1968). 
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mineral  claimants  or  by  nonmineral  claimants,  his  security 
of  possession  was  not  materially  impaired,  for  as  has  been 
mentioned  above,  in  controversies  between  mineral  claimants 
the  courts  have  always  been  liberal  in  sustaining  the  ^Udity 

versifs^er^  ”ade.by  tbe  first  locator,  1/  and  in  contro- 
L  fWee"-a  mineral  claimant  and  a  nonmineral  claimant 

rict  requirement  that  the  mineral  claimant  show  the 

b^the1  Char®?^er  °f  the  ground  as  a  present  fact  was  replaced 
y  the  more  liberal  prudent  man  rule.  2/  Nor  was  there  a 

material  danger  that  mineral  patents  would  issue  in  absence  of 

question  C°mPllance  with  the  mining  laws,  for  although  the 
question  of  discovery  was  necessarily  decided  in  an  adverse 

proceeding  between  mineral  claimants,  3/  the  Secretary  was 
not  bound  by  the  findings  of  the  counts  in  that  respect  and 
could  ascertain  anew  the  character  of  the  land  and  the  compli¬ 
ance  m  good  faith  by  the  applicant  for  a  patent  with  the 

beTdl^ry  ^  ^  that  there 

,,,  JbUS  there  weye.  1"  effect,  two  rules  of  discovery  a 
liberal  rule,  compliance  with  which  gave  the  locator  the  right 
of  exclusive  possession  of  his  claim,  and  a  more  stringent  § 
rule,  compliance  with  which  entitled  the  locator  to  a  patent. 

A  most  persuasive  discussion  of  the  reason  and  necessity 


Co,,  58  Fed.  106 


Book  v.  Justice  Min 

(C.C.D.Nev.  1893). 

-/  Castle  v.  Womble,  19  L.D.  455  (1894). 

— /  Hallett  and  Hamburg  Lodes  27  L  D  104  Mficun  .  d  • 

v.  Raunheim,  28  L.D.  526  (1899).  (1S98)  ;  Rems 

10  L  D7  1841n««q!aCHr  i!ine’  4  L-D-  314  (1886);  George  H  Smith 
Bunker  Hill  rfV  ’?uU8?eS  V'  0chsner»  27  L.D.  396  (1898); 

Rupp  v.  Heirs  of  Healey,  38  L  D.'  387*  (111  0)  'Hi  e  H  ~ 
?hereinn"may  “d  ^  be6n>  fully  investigated ’and  determined 
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for  two  rules  of  discovery  was  given  by  Judge  DeWitt,  dis¬ 
senting,  1/  in  Shreve  v.  Copper  Bell  Min.  Co.:  2/ 

’’There  may  be  a  vast  difference  between  mineral 
ground  which  is  valuable  for  exploitation  and  that 
which  appears  to  be  valuable  for  exploration.  There 
are  immense  tracts  which  appear  to  the  miner  to  be 
valuable  for  the  latter  purpose,  and  a  large  portion 
of  which  develops  to  be  valueless  for  the  former. 

This  is  evidenced  by  the  honey -combed  and  deserted 
mountains  throughout  the  mining  regions,  where  toil 
and  wealth  have  been  expended  on  leads  which  once 
attracted  the  miner's  exploration,  but  where  the 
sound  of  the  pick  and  the  drill  is  long  since  stilled. 
And  it  is  just  this  fact  that  has  made  and  will 
make  the  mines:  the  ever  present  and  alluring  appear¬ 
ance  of  value,  and  the  occasional  reward  of  develop¬ 
ment.  Without  prospecting,  there  will  be  no  discovered 
mines.  Without  the  privilege  to  claim  and  locate 
and  hold  a  discovery,  there  will  be  no  prospecting. 

A  prospect  not  once  in  one  hundred  times  is  a  mine 
in  sight.  If  the  locator  must  show  a  paying  mine  at 
location,  the  richer  in  these  mountains  are  a  locked 
treasury.  The  law  does  not  contemplate  this.  The 
mineral  lands  are  open  for  two  purposes ,  —  for  ex¬ 
ploration,  and  for  purchase.  Exploration  precedes 
purchase.  It  opens  the  way  for  purchase.  Without 
exploration,  purchase  would  be  rare.  A  miner  would 
desire  to  purchase  the  mineral  lands  at  once,  if 
they  at  once  appeared  to  be  of  sufficient  value  to 
pay  to  work.  He  would  desire  to  explore  them,  if 
they  seemed  sufficiently  valuable  to  attract  explo¬ 
ration.  It  is  a  rare  claim  that  is  a  mine  at  the 
grass  roots,  or  where  the  paying  vein  is  first  found 


1_/  The  dissent  was  as  to  another  matter.  Judge  DeWitt 
saying,  with  respect  to  the  discussion  quoted  herein:  "With 
these  views  I  understand  that  the  majority  of  the  court 
agree.  .  ."28  Pac,  at  324. 

2/  11  Mont.  309,  28  Pac.  315  (1891). 
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at  or  near  the  surface.  The  history  of  the  mining 
countries  has  shown  that,  in  the  vast  majority  of 
cases,  years  of  toil  and  thousands  of  dollars  have 
been  required  to  demonstrate  that  a  mineral  vein 
will  pay  to  work.  And  in  many  of  them,  even  after 
years  of  immense  production,  when  dead  work,  pros- 

PhC!un8’  ?nd  develoPment  is  offset  against  output 
w  ether  they  have  paid  to  work  is  a  doubtful  propo- 

.rpl°n;  Must  the  miner  await  large  development  and 

qfp!rdrSiMPendltUre  before  he  can  take  the  first 

Sftl?8  and  recording>  to  secure  to  him- 
self  the  right  of  possession,  and  of  a  grant  from 

I  thinke^tent’  When  the  great  mine  is  developed? 

"Again,  the  government  will  not  issue  a 
patent  for  a  mine  at  once  upon  discovery  no  matter 
how  valuable  it  then  appears  and  actual!;  is.  U 

ment^nri’/^T  ^  exPenditure  °£  $500  in  improve¬ 
ment  and  development.  For  what  purpose?  In  order 

to  demonstrate  that  the  claim  is  of  that  character 

min!  »  government  will  grant  the  ground  as  a 

mine.  Before  the  mining  acts  of  congress  the  miner 

was  a  trespasser  upon  the  public  domfin.  The  acts 

TheCoh®rerS  faVu  hlm  rights  uP°n  the  mineral  lands, 
he  object  of  the  requirement  of  the  expenditure  of 

$500  ^lly  bef°re  the  iSSUance  of  Patent,  and  of 

?he  mines  anri8rire8ate  bef°re  patent>  was  to  develop 
mines  and  demonstrate  their  character  If  it 

were  the  ordinary  nature  of  valuable  mining  aa!ms 

to  appear,  upon  the  instant  of  discovery,  fc  be  of 

sufficient  value  to  pay  to  work  them,  w^  make  thf 

beforrthfLs  these  expenditures  in  development 

a  e  17^  °f  PStent?  The  Wh0le  sPirit  of 
statute,  and  the  construction  given  by  the 

haT!hd7ribUnalS  that  haVe  considered  them,  is  not 

h  a  o  ar7h-t0r7St  f“d  3  Paying  “ine  before 
oe  can  locate  his  claim.  If  it  were,  mining  pros- 

113  UUSL1536FI5Ls’  C76d  above  from  Erhardt  v.  Boaro, 
U.S.  536,  5  Sup.  Ct .Rep.  560,  which  he  concludes 
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with  the  remark  that  ’a  jury  from  the  vicinity  of 
the  claim  will  seldom  err  in  their  conclusions  on 
the  subject . ' ” 

Tacit  recognition  of  the  existence  of  two  rules  of  dis¬ 
covery  may  be  found  in  several  early  decisions  of  the  Secre¬ 
tary,  particularly  the  Clipper  cases,  in  which,  although  an 
application  for  patent  was  denied  on  the  ground  that  ’’the 
land  was  not  distinctly  valuable  for  placer  mining",  1/  the 
Secretary  held  that  since  the  claim  had  not  been  declared 
void,  the  locator's  right  of  possession  was  unaffected,  2/  A 
distinction  was  drawn  between  the  "presence  in  the  claim  of 
placer  mineral  deposits  of  such  extent  and  value  as  to  justify 
the  issuance  of  a  patent"  and  a  "discovery  requisite  to  loca¬ 
tion."  3/  The  Supreme  Court  apparently  acquiesced  in  this 
interpretation,  for,  after  quoting  from  Clipper  Min.  Co. ,  4/ 
the  Court  in  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.  ,  5 J  says: 

"So  far  as  the  record  shows  —  and  the  record 
does  not  purport  to  contain  all  the  evidence— 
the  placer  location  is  still  recognized  in  the 
Department  as  a  valid  location.  Such  also  was  the 
finding  of  the  court;  and  being  so  there  is 
nothing  to  prevent  a  subsequent  application  for 
a  patent  and  further  testimony  to  show  the  claim¬ 
ant's  right  to  one.  Undoubtedly,  when  the  Depart¬ 
ment  rejected  the  application  for  a  patent  it 
could  have  gone  further  and  set  aside  the  placer 
location,  and  it  can  now,  by  direct  proceedings 


1/  Searle  Placer,  11  L.D.  441  (1890). 

2/  Clipper  Min.  Co.,  22  L.D.  527  (1896);  Clipper  Min. 
Co.  v.  Eli  Min.  Sc  Land  Co.,  33  L.D.  660  (1905). 

3/  Clipper  Min.  Co.  v.  Eli  Min.  Sc  Land  Co  ,  33  L.D. 
660,  665  (1905). 

4/  22  L.D.  527  (1896) . 

5/  194  U .S .  220  (1904) . 
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upon  notice,  set  it  aside  and  restore  the  land  to 
the  public  domain.  But  it  has  not  done  so,  and 
therefore  it  is  useless  to  consider  what  rights 
other  parties  might  then  have.” 

The  distinction  between  the  showing  required  to  entitle 
the  locator  to  the  exclusive  possession  of  his  claim  and 
the  greater  showing  required  to  entitle  him  to  a  patent  was 
consistently  recognized  by  the  Secretary.  1/  In  Michie’v. 
Gothberg  2/  the  Secretary  said:  —————— 

"With  respect  to  this  location  it  is  to  be 
observed  that  the  same  was  in  all  respects  regu¬ 
larly  made,  haying  for  its  basis  the  discovery 
within  its  limits  of  a  vein  or  lode  of  quartz, 
bearing  copper  and  gold;  that  the  making  of  the 
location,  the  sinking  of  the  cut  of  shaft  thereon 
and  the  discovery  of  a  lode  or  vein  of  mineral 
therein,  as  aforesaid,  were  all  prior  to  the  date 
when  Gothberg  filed  his  application  to  purchase; 
ana  that  the  time  intervening  between  the  date  of 
the  location  and  the  filing  of  Gothberg' s  applica¬ 
tion  was  so  short  as  not  to  afford  the  mineral 
locator  a  reasonable  opportunity  to  develop  his 
claim  sufficiently  to  ascertain,  with  certainty 
the  extent  or  value  of  the  mineral  deposit  con- * 
tamed  therein." 


that  Tam  v.  Story,  21  L.D.  440  (1894),  holding 

U  at  the  greater  showing  required  to  entitle  the  applicant8 
to  a  patent  would  not  be  required  except  in  a  controversy 
etween  mineral  and  agricultural  claimants.  This  decision  is 
perhaps  an  echo  of  the  rule  that  where  there  was  a  controversy 
ween  a  mineral  claimant  and  a  nonmineral  claimant,  the 
mineral  claimant  must  show  not  only  that  the  land  is  valuable 

fhLmfor  :  T  alS°  that  iC  iS  more  valuab^  for  minerals 
2  “D  m8am)“e'  — ’  e-g-’  Caledonia  Co.  v.  Rowen, 


2/  30  L.D.  407  (1901)  . 
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More  directly  in  point  is  Brophy  v.  O' Hare,  1/  in  which  the 
Secretary  said: 

M.  .  .To  sustain  the  application  for  mineral 
patent,  as  against  persons  alleging  the  land  to  be 
nonmineral,  it  must  appear  that  mineral  exists  in 
the  land  in  quantity  and  of  value  sufficient  to 
subject  it  to  disposal  under  the  mining  laws.  In 
other  words,  the  land  applied  for  must  be  shown  to 
contain  valuable  deposits  of  mineral,  which  means 
more  than  a  mere  discovery  that  might  be  sufficient 
to  support  a  location  in  the  first  instance,"  II 

Some  of  the  decisions  of  the  Secretary  indicate  that 
the  discovery  which  is  sufficient  to  sustain  a  location  will 
do  so  only  for  a  reasonable  time,  within  which  the  locator 
must  ascertain  by  further  development  the  extent  and  value  of 
the  mineral  deposit  he  had  discovered.  3/ 

As  long  as  the  United  States  remained  merely  the  grantor 
of  mineral  and  nonmineral  patents  and,  incidentally,  the  adjud¬ 
icator  of  disputes  between  mineral  and  nonmineral  claimants, 
the  two  rules  of  discovery  did  not  come  into  conflict.  However, 
when  the  United  States  assumed  both  the  role  of  a  rival  claimant 
of  the  land  and  the  office  of  an  adjudicator  in  controversies 
between  itself,  as  such  claimant,  and  prior  mineral  claim¬ 
ants,  4/  it  applied  the  more  stringent  rule  of  discovery  not 
only  in  patent  proceedings  but  also  in  contest  proceedings  to 
which  it  was  a  party.  Thus  the  same  quantum  of  discovery  neces¬ 
sary  to  obtain  patent  is  now  also  necessary  to  sustain  a 
location,  and  the  refusal  of  a  patent  on  the  ground  of  no 


1/  34  L.D.  596  (1906) . 

2 /  Accord ,  Cataract  Gold  Min.  Co.,  43  L.D.  248  (1914). 

3/  Compare  Michie  v.  Gothberg,  30  L.D.  407  (1901)  with 

John  W.  Clarkson,  31  L.D.  399  (1902). 

4/  See  H.  H.  Yard,  38  L.D.  59  (1909). 
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discovery  is  a  declaration  that  the  claim  is  invalid.  1/ 

A  tendency  to  revert  to  the  two  rules  of  discovery  may 
e  ?aea  ln  Fresh  v.  Udall.  2/  where  the  court  says  that  a 
valid  location  may  be  made  on  the  basis  of  indications  of 
such  a  character  as  to  cause  a  locator  to  be  willing  to 
spend  his  time  and  money  in  following  them,  but  that  a  dis- 
£0V£ry  requires  something  more,  that  is,  that  the  locat^T~ 
be  justified  in  so  spending  his  time  and  money. 

A  second  dichotomy,  much  less  evident  than  that  dis¬ 
cussed  above,  is  found  in  the  application  of  the  rules  of 
iscovery  by  the  local  land  offices,  as  compared  with  their 

y  the  Sfcretary-  In  Rough  Rider  and  Other  l.nri, 
SilLUHs  3/  the  mineral  claimant  filed  separate  applications 
for  a  patent  for  each  of  12  lode  mining  claims.  At  the 
direction  o_  the  Commissioner  of  the  General  Land  Office 
charges  were  filed  against  each  of  the  claims,  alleging  that 

had  ?round  ™as  n°c  mineral  in  chars cter  and  that  no  discovery 
had  been  made.  At  a  hearing  before  the  local  officers  it 

was  tound  that  none  of  the  charges  had  been  sustained, ’and  it 
was  recommended  that  the  protests  be  dismissed.  The  Commis- 

r"  !?Und  that  there  had  not  been  made,  on  any  of 
tne  12  claims,  a  discovery  such  as  would  support  either  a 

oca t ion  or  a  patent.  On  appeal  to  the  Secretary,  this 

exercl°n  k*S  afflrm<rd>  and  a  Petition  to  the  Secretary  to 
xercise  his  supervisory  power  was  denied.  4/  The  mineral 

claimant  than  filed  a  petition  to  recall  anl  vacate  the 


_United  States  v.  Carlile,  67  I.D.  417  (1960)  over- 

F^PMer  Min"  C°'’  22  L-D‘  527  (18%)  and  ClipperloiT 
^ fV;,E  1  Mln-  &  Land  Co->  33  L-D-  660  (1905)  and  declining 
i^f£il2H  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.,  194  U  S 

JJcl  ,yh "Tzu'alm.*"™"0*  <■ 


2/ 

3/ 

4/ 


228  F.Supp.  738  (D.Colo.  1964). 


41  L.D.  242  (1911)  . 
41  L.D.  255  (1912). 
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decision  of  the  Secretary,  together  with  a  petition  for  rein¬ 
statement  of  the  mineral  entries.  In  granting  these  petitions 
the  Secretary  said: 

"It  appears  to  be  the  belief  of  the  mining  men  in  that 
region  that  these  porphyritic  intrusions  and  contacts 
have  a  direct  connection  with  or  relation  to  underlying 
and  deep-seated  copper  deposits.  Many  witnesses  whose 
long  experience  and  thorough  acquaintance  with  the 
subject-matter  in  general,  and  with  this  particular 
district  as  well,  make  their  testimony  of  special 
value,  were  of  opinion  that  exposures  on  the 
surface  of  these  claims  were  sufficient  to  warrant 
the  expenditure  of  time  and  money  with  reasonable 
prospect  of  success  in  the  development  of  a  paying 
mine  .... 


"It  was  upon  showing  such  as  this  that  entries  and 
patents  were  allowed  for  mining  claims  in  this  region 
at  the  dates  of  the  locations  and  entries  of  the  claims 
here  involved.  There  can  be  no  question  therefore  that 
at  those  times  a  more  liberal  rule  with  reference  to  mining 
locations  situated  in  this  region  prevailed  in  the  land 
department  than  that  applied  by  the  Department  with 
respect  to  the  claims  here  in  question  in  its  decision 
of  January  31,  191.1,  and  that  had  said  earlier  rule 
been  followed  with  regard  to  these  locations  they  would 
in  the  absence  of  other  objections  have  passed  to  patent. 

This  being  true,  and  it  appearing  that  these  locations 
and  others  in  that  vicinity,  based  on  the  same  character 
of  discovery,  had  been,  in  reliance  on  such  rule,  pur¬ 
chased  and  dealt  with  as  property,  the  Department  is  now 
of  opinion  that  the  rule  under  which  the  entries  were 
canceled  should  not  have  been  given  retrospective  applica¬ 
tion  to  the  prejudice  of  the  owners  of  the  claims,  but, 
on  the  other  hand,  that  the  said  previous  and  long- 
continued  practice  of  the  land  department  established 
a  rule  of  property  with  respect  to  such  claims  which 
should  have  been  adhered  to  and  followed  in  the  determination 
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of  this  case."  1/ 


The  pre -Coleman  prudent  man  rulp.  2/ 


( Qrigin  and  development  of  the  rule . 


V  womhll  9t/  Secretary  rendered  his  decision  in  Castle 
^  Momble,  3/  a  controversy  between  a  mineral  claiman~and~a 
pre-emption  claimant.  In  the  hearing  before  the  register 

"go Insufficient  *'as  .  fo™d  tbat  bhe  mining  claim  contained 
gold  sufficient  to  justify  further  development"  and  on 

ppeai  to  the  Commissioner  of  the  General  Land  Office  it 
quoted  in  innumerable  judicial  and  administrativfdecisions : 


The  1 iber ali tyh0f 1the  local ^and^ff • Claims ’  42  L-D-  584  (1913) 
Secretary,  isevident  in  a  fflces;  as  compared  with  the 

discovery.  See  e  e  Rrirl-  p  ea  ln§  with  matters  other  than 

<w«)  wmiSn1,ilc  S;  S11,81:^  1  L-Dv320 

34  l.D.  183  (1933)  (lode  v.  pl.cee  J„c«lo„)  "  C°" 

one  JLt  ;r?e“,”,v"hK:  ;„s*2  i"sisi’t- 

rule.  United  States  v.  Toole  224  f%  h  /P,rndfnt  lnvestor" 

The  term  "prudent  investor"  wl*224  F'SupP'  440  (D.Mont.  1963). 
law  of  trusts,  where  it  is  „oPj  apparently. borrowed  from  the 

that  a  trustee  is  permitted  to  miL^onl^u^**  ^  rul® 
a  prudent  man  would  make  of  hie  n"y  such  lnvestments  as 

the  preservation  of  t£e  esfaJe  an^r0^^  h3VinS  in  view 
of  the  income  to  be  derived  "  r"1  ^  am°Unt  and  regularity 

The  law  of  discovery  doe^ot  v|^S^i-Irusts_2d  §  227. 
the  point  where  the  locator  is^o  PPeat  to  have  evolved  to 
to  investment  by  a  fiduciary.  S°verned  by  the  rules  applicable 

3/  19  L.D.  455  (1894) . 


i 
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"After  a  careful  consideration  of  the  subject, 
it  is  my  opinion  that  where  minerals  have  been 
found  and  the  evidence  is  of  such  a  character  that 
a  person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and  means , 
with  a  reasonable  prospect  of  success,  in  develop¬ 
ing  a  valuable  mine,  the  requirements  of  the 
statute  have  been  met." 

It  is  of  more  than  passing  interest  to  note  that  the 
prudent  man  rule  originated  in  a  case  in  which  only  the  non¬ 
mineral  claimant,  Womble,  was  seeking  a  patent.  Thus,  although 
the  question  of  discovery  was  discussed,  and  it  was  found  that 
a  discovery  had  been  made,  the  only  issue  necessarily  decided 
was  whether  the  land  within  the  boundaries  of  Castle’s  mining 
claim  was  mineral  in  character. 

At  first,  the  rule  laid  down  in  Castle  v.  Womble  was 
applied  only  in  controversies  between  mineral  claimants  and 
nonmineral  claimants.  1/  In  these  controversies,  of  course, 
the  issue  was  not  whether  the  mineral  claimant  had  made  a 
discovery,  but  whether  the  ground  in  conflict  was  mineral 
ground,  and  the  rule  appears  to  have  been  liberally  applied 
in  favor  of  the  mineral  claimant.  Indeed,  the  prudent  man 
rule  itself  represented  a  change  from  the  policy  of  requir¬ 
ing,  in  such  controversies,  the  showing  of  the  mineral  charac¬ 
ter  of  the  land  as  a  present  fact  to  a  more  liberal  policy  of 
determining  the  mineral  character  of  the  land  as  viewed 
through  the  eyes  of  a  prudent  man.  2/ 


1/  Aspen  Consol.  Min.  Co.  v.  Williams,  23  L.D.  34 
(1896);  Goldstein  v.  Juneau  Townsite,  23  L.D.  417  (1896); 
Walker  v.  Southern  Pac .  R. ,  24  L.D.  172  (1897);  Leach  v.^ 
Potter,  24  L.D.  573  (1896);  Magruder  v.  Oregon  &  L.  R. ,  28 
L.D.  174  (1899);  Holtes  v.  Northern  Pac.  R. ,  30  L.D  442 
(1901);  Elliott  v.  Southern  Pac.  R. ,  35  L.D.  149  (1906). 

2/  Cf.  United  States  v.  Kiggins,  A-30827  (July  12, 
1968)  where  the  claimants  characterized  the  prudent  man  rule 
as  a  test  of  "how  little  mineral  must  be  found  within  the 
limits  of  the  claim,  and  not  how  much." 
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it  first  application  of  the  prudent  man  rule  of  Castle 
rr  W°mb^  to  a  controversy  hetween  a  mineral  claimant  liid 
the  United  States  was  made  with  respect  to  placer  claims  in 
£L — iL. — XI  where  the  Secretary  said: 

.  .  •  In  a  national  forest,  the  Government 
occupies  a  position,  so  far  as  the  mining  claimant 
IS  concerned,  very  similar  to  that  of  an  individual 
claimant  upon  the  public  domain  under  any  of  the 
nonmineral  land  laws  " 


Although  this  statement  may  have  been  true  in  1909  when  it 
was  made,  it  is  no  longer  accurate.  The  United  Sta Js  now 
occupies  a  position  quite  different  from  that  of  the  non - 

thatch  °1lal”ant>  “  chat  a  mineral  claimant  need  only  prove 

conflicting"^!  i  “T”'  “  Character  order  to  resist  the 
S  clalm  of  a  nonmineral  claimant,  but  must  in 

resist°thpPr°Vf  1  3  dis?overy  haa  been  made  in  order  to 

conflicting  claim  of  the  United  States.  2/ 

nn=itFUrthfrmure’  the  suSgestion  of  H.  H.  Yard  that  the 

-  Sr* 


was  stated  as  follows:  - - - - ~  n  whlch  the  rule 


1/ 

38  L.D.  59  (1909) . 

2/ 

See  California  v.  Rodeffer,  75  i.d 

3/ 

— —  »  e  ° ft •  »  Helen  v.  Wells,  54  i.p 

4/ 

L.D.  407 

(1901)°'  320  (1912)-  See  Mich ie  v. 

176  (1968). 
306  (1933). 
Gothberg,  30 
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"1.  There  must  be  a  vein  or  lode  of  quartz  or 
other  rock  in  place . 

"2.  The  quartz  or  other  rock  in  place  must  carry 
gold  or  some  other  valuable  mineral  deposit. 

"3.  The  two  preceding  elements,  when  taken 
together,  must  be  such  as  to  warrant  a  prudent  man 
in  the  expenditure  of  his  time  and  money  in  an 
effort  to  develop  a  valuable  mine. 

"It  is  clear  that  many  factors  may  enter  into 
the  third  element:  The  size  of  the  vein  so  far  as 
disclosed,  the  quality  and  quantity  of  mineral  it 
carries,  its  proximity  to,  working  mines  and  location 
in  an  established  mining  district,  the  geological 
conditions,  the  fact  that  similar  veins  in  the  partic¬ 
ular  locality  have  been  explored  with  success,  and 
other  like  facts,  would  all  be  considered  by  a  prudent 
man  in  determining  whether  the  vein  or  lode  he  has 
discovered  warrants  a  further  expenditure  or  not." 

The  prudent  man  rule  has  two  separate  requirements.  The 
first  requirement  is  that  a  vein  or  lode,  or  minerals,  be 
found  within  the  limits  of  the  claim.  The  second  requirement 
is  that  the  evidence  be  of  such  character  that  a  person  of 
ordinary  prudence  would  be  justified  in  the  further  expendi¬ 
ture  of  his  labor  and  means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine,, 


( 2 )  Vein  or  lode;  mineral . 


Controversies  involving  the  requirement  that  a  vein  or 
lode,  or  mineral,  be  found  within  the  limits  of  the  claim 
fall  generally  into  two  groups.  In  the  first  group  are  those 
cases  in  which  the  substance  upon  which  the  claim  is  based 
has  definitely  been  found  within  the  limits  of  the  claim,  the 
question  being  whether  that  substance  is  a  mineral  subject 
to  location  under  the  mining  laws.  These  cases  are  discussed 
in  chapter  6  of  this  study.  In  the  second  group  are  those 
cases  in  which  the  question  is  whether  the  vein,  lode,  or 
mineral  itself,  rather  than  mere  indications,  has  been  found. 
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In  several  early  decisions  of  the  Secretary,  patents 
were  denied  to  lode  claimants  where  the  applicant  could  show 
nothing  more  than  a  mere  belief  that  a  vein  or  lode  existed 
within  the  boundaries  of  the  claim,  1/  and  in  one  decision  a 
mineral  patent  to  land  containing  hot  springs  was  denied  on 

the  ground  that  "the  land  is  not  shown  to  be  mineral  in 
character".  2/ 


To  constitute  a  valid  discovery  there  must  be  actually 
and  physically  exposed  within  the  limits  of  the  claim  a  vein 
°r  lode  of  mineral-bearing  rock  in  place,  possessing  in  and 
or  itself  a  present  or  prospective  value  for  mining  pur¬ 
poses.  3/  A  discovery  cannot  be  predicated  upon  (1)  the  ex- 
posure  of  worthless  deposits  or  isolated  bits  of  mineral  on 
e  surface  of  the  claim,  not  connected  with  or  leading  to 
substantial  values,  4/  (2)  the  finding  of  mere  surface 


7  L  D l/f,  H88«?a  iL°de,n5  L'D‘  703  (1887);  Silver  Jennie  Lode, 

/  L.D.  6  (1888);  Lone  Dane  Lode,  10  L.D.  53  (1890). 

2/  Morrill  v.  Margaret  Min.  Co.,  11  L.D.  563  (1890). 

3/  East  Tintic  Consol.  Min.  Claim,  40  L.D.  271  (1911). 

7* * * *  7 * * *  East  Tintic  Consol.  Min.  Claim,  40  L.D.  271  (19111  • 

Car  He  67ei  d'  ”  I.D.  446  (1947);  United  Statist 

235  (1  9611-  n '  a  Z  (1960);  United  States  v.  Altman,  68  I.D. 

{  961),  United  States  v.  Effenbeck,  A-29113  (Jan  IS 

3  h  ?I!lted ,  States  v‘  Snyder ,  72  I.D.  223  (1965)  It  is  not 
enough  that  the  claimant  may  have  shown  that  it  impossible 
o  de  ect  the  presence  of  minerals  in  material  removed  Som 

Sssu^s11"  material  WaS  "*»°ved  from  vlins  or 

fissures  United  States  v.  Pressentin,  71  I  D  447  (19641 

But_see  United  States  v.  Moorhead,  59  i.D.  192 '(1946): ^ 

.  gold  and  silver  .  .  .  have  been  found  in 
appreciable  quantities  .  .  .  in  such  a  situation  as 
reasonably  leads  to  the  inference  that  they  came  from 
rock  in  place  on  the  claim  upon  which  they^ere  found." 
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indications  of  mineral  within  the  limits  of  the  claim  1/ 

(3)  the  discovery  of  valuable  mineral  deposits  outside  the 
claim,  2/  or  (4)  deductions  from  established  geological  facts 
relating  to  the  claim.  3/  The  mere  hope  or  expectation  that 
values  will  increase  at  depth  is  not  sufficient  to  constitute 
a  discovery.  4/ 


(3)  Reasonable  prospect  of  success. 


Controversies  involving  the  second  requirement  of  the 
prudent  man  rule  are  generally  those  in  which  the  question  is 
whether,  considering  the  quantity  and  quality  of  the  mineral 
exposed,  there  is  a  reasonable  prospect  of  success  in  develop¬ 
ing  a  paying  mine . 


(a)  Value . 


The  first  decision  of  the  Supreme  Court  touching  upon 
the  question  of  discovery  as  between  a  mineral  claimant  and 
the  United  States  was  United  States  v.  Iron  Silver  Min, 

Co . »  5/  an  action  brought  by  the  United  States  to  cancel  two 
placer  mining  claim  patents.  The  Supreme  Court  said: 


1/  East  Tintic  Consol.  Min.  Claim,  40  L.D.  271  (1911). 


2/  Id. 

3/  Id. ;  Rough  Rider  Lode,  41  L.D.  242 
v.  Stewart,  46  L.D.  85  (1917);  United  States 
&  Sullivan  Min.  6c  Concentrating  Co.,  48  L.D. 
United  States  v.  Arizona  Manganese  Corp. ,  57 
United  States  v.  Snyder,  72  I.D.  223  (1964); 
Henault  Min.  Co.,  73  I.D.  184  (1966). 


(1911);  Gonzales 
v.  Bunker  Hill 
598  (1922); 

I.D.  558  (1942); 
United  States  v„ 


4/  United  States  v.  Duvall,  65  I.D.  458  (1958);  United 
States  v.  Altman,  68  I.D.  235  (1961);  United  States  v.  Snyder, 
72  I.D.  223  (1964);  United  States  v.  White,  72  I.D.  522  (1965). 


5/  128  U.S.  673  (1881) . 
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...  It  :_s  the  policy  of  the  government  to 
favor  the  development  of  mines  of  gold  and  silver 
and  other  metals,  and  every  facility  is  afforded 
for  that  purpose;  but  it  exacts  a  faithful  compli¬ 
ance  with  the  conditions  required.  There  must  be 
a  discovery  of  mineral,  and  a  sufficient  explora¬ 
tion  of  the  ground  to  show  this  fact  beyond  question  " 


The  evidence  showed  that  loose  gold  and  small  nuggets  had 
been  found,  mingled  with  earth,  sand,  and  gravel,  and  that 
it  was  the  opinion  of  experienced  miners  that  if  water  could 

ce«f°T?  TV  nei8hboring  c^eek  the  .ground  could  be  suc- 

therf  exi  J°d  3  Pl3Cer  ground-  Ic  was  shown  that 

there  existed  on  the  property  a  valuable  growth  of  timber 

The  Court  held  that  the  fact  that  a  prudent  miner  would  not 

overlook  such  circumstances  as  the  existence  of  timber  on  the 

:  !nd.the  P°ssible  uses  to  which  the  land  could  be  put 

to^a0  patent^saying^  affeCt  ^ 


,  ,  •  •  •  If  _  the  land  contains' gold  or  other 

valuable  deposits  in  loose  earth,  sand  or  gravel 
which  can  be  secured  with  profit,  that  fact  will 
satisfy  the  demand  of  the  Government  as  to  the 
character  of  the  land  as  placer  ground,  whatever 
the  incidental  advantages  it  may  offer  to  the 
applicant  for  a  patent." 

wordsn"securedSwUhinr°f;f”nd  ^  Special  emphasis  to  the 

Secretary  held  Thar  P  U?ed  by  the  SuPreme  Court ,  the 

etary  held  that  no  mineral  patent  could  issue  unless  it 
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appeared  as  a  fact  that  the  mineral  could  be  secured  with 
profit,  if 

A  few  years  later,  however,  the  Secretary  had  appar¬ 
ently  receded  from  this  position  and  held  that  where  the 
mineral  character  of  the  land  is  not  questioned,  and  a  vein 
or  lode  has  been  discovered  within  the  limits  of  the  claim, 
the  fact  that  the  claim  did  not  contain  a  valuable  deposit  of 
mineral  was  not  sufficient  reason  to  deny  a  patent,  If  saying: 

”...  the  value  of  the  mineral  deposit  is  a 
matter  into  which  the  government  does  not  inquire 
after  discovery  and  location,  save  in  a  controversy 
between  mineral  and  agricultural  claimants .  If  the 
explorer  deemed  the  deposit  of  sufficient  value  to 
warrant  the  annual  labor  and  expenditure  required, 
he  thereby  shows  his  good  faith,  and  a  compliance 
with  the  other  provisions  of  section  2325,  Revised 
Statutes,  entitles  him,  on  application,  to  entry 
and  patent.” 


1/  Royal  K.  Placer,  13  L.D.  86  (1891);  Berry  v.  Central 
Pac.R.  Co.,  15  L.D.  463  (1892).  In  United  States  v.  Iron 
S ilver  Min .  Co . ,  it  should  be  noted,  the  Supreme  Court  did 
not  hold  that  it  was  necessary  to  show  that  the  mineral  could 
be  ’’secured  with  profit”,  but  merely  that  such  a  showing  was 
suf f ic ient  to  sustain  a  location,  without  expressing  an 
opinion  as  to  whether  a  lesser  showing  would  have  sufficed. 

In  subsequent  decisions  of  the  Secretary  cited  above,  however, 
the  distinction  between  necessary  and  sufficient  conditions 
is  disregarded,  and  what  had  theretofore  been  merely  a 
sufficient  condition  was  transformed  into  a  necessary  condition. 
Whether,  in  the  particular  decisions  cited,  the  result  would 
have  been  different  under  the  as  then  unformulated  prudent 
man  rule  is  a  matter  of  conjecture. 

2/  Tam  v.  Story,  21  L.D.  440  (1895). 
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He  then  quoted  the  following  with  approval  from  Book  v.  Justir^ 
Mm.  Co.  :  1/  - - — ' ■  K 

"If  this  theory  were  adopted  by  the  courts, 
it  would  invalidate  many  mining  locations.  Logic¬ 
ally  carried  out  it  would  prohibit  a  miner  from 
making  any  valid  location  until  he  had  fully 
demonstrated  that  the  vein  or  lode  of  quartz  or 
other  rock  in  place,  bearing  gold  or  silver,  which 
he  had  discovered,  would  pay  all  the  expense  of 
removing,  extracting,  crushing,  and  reducing  the 
ore,  and  leave  a  profit  to  the  owner.  If  this 
view  should  be  sustained,  it  is  manifest  that 
it  would  lead  to  absurd,  injurious  and  unjust 
results,  destructive  of  the  rights  of  prospectors 
and  miners,  m  their  honest,  patient,  and  industri¬ 
ous  efforts  to  explore,  discover  and  develop  the 
veins  and  lodes  that  exist  in  the  public  mineral 
lands  of  the  United  States." 

afterIthpSri!i®nifiC^nbthat’  althouSh  Tam  y.  Story  was  decided 

wfs  not  fnn1?lH10nTin*— 8 V'  WggMe  the  prudent  man  rule 
ppliedj  In  fact  it  seems  probable  that  Castle  v 

blg  wa,®  the  controversy  between  mineral  and  agricultural 

”o“,ntio-d  *■ th* ,oie  ^  ;“t“r 

tates  would  inquire  as  to  the  value  of  the  mineral  deposits. 

quirv^int-rw  h  the  prucl®nt  man  rule  does  contemplate  an  in¬ 
quire  the  -ctuaTaHUe  ?  a  mineral  deP°sit,  it  does  not  re- 

Utitrbs^^sr^atf0r:o:LcrZdr12r^y  or 


1/  58  Fed.  1 06  (C.C.D.b'  v.  1893). 

2/  East  T  ir  tic  Consol  .  < 

Jn ited  States  v.  hunker  Hill 
,  48  L.D.  598  ,1922);  Free 

52  L.D  201  (1927) . 
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II 


.  .  .  the  law  requires  as  a  prerequisite  to  a 

valid  location  that  mineral  be  discovered  within 
the  limits  of  the  claim  located;  that  the  mineral 
indications  shall  be  such  as  to  warrant  a  prudent 
man  in  the  further  expenditure  of  time  and  money, 
with  a  reasonable  prospect  of  success.  In  order 
to  warrant  that  proceeding,  he  must  have  discovered 
mineral  in  such  situation  and  such  formation  that 
he  can  follow  the  vein  or  the  deposit  to  depth, 
with  a  reasonable  assurance  that  paying  minerals 
will  be  found.  In  other  words,  the  discovery  of  an 
isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  values,  is  not  a  suffi¬ 
cient  discovery;  but  a  mining  locator  is  not  expected 
to  find  at  the  surface  or  in  a  shallow  working  a  body 
of  mineral  which  can  be  immediately  mined  and  reduced 
at  a  profit.  It  is  sufficient,  as  already  stated, 
if  he  finds  a  mineral  in  a  mass  so  located  that  he 
can  follow  the  vein  or  mineral-bearing  body,  with 
reasonable  hope  and  assurance  that  he  will  ultimately 
develop  a  paying  mine . M 


(b)  iProbable  profitability. 


Whether,  under  the  prudent  man  rule,  the  profitability 
of  the  operation  must  be  more  probable  than  not,  is  a  question 
upon  which  the  Secretary  has,  at  different  times,  come  to  dif¬ 
ferent  conclusions.  At  first,  he  was  of  the  opinion  that  the 
prudent  man  rule  required  that  the  mineral  deposit  be  one 
which  "can  probably  be  worked  profitably",  _!/  the  reason 
given  being  that  — 

"...  otherwise  there  would  be  no  inducement 
or  incentive  for  the  mineral  claimant  to  remove  the 


1/  Cataract  Gold  Min.  Co.,  43  L.D  248  (1914).  Accord, 
United  States  v.  Bullington,  51  L.D.  604  (1926);  Big  Pine  Min. 
Corp. ,  53  I.D.  410  (1931) . 
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minerals  from  the  ground  and  place  them  in  the 
market,  the  evident  intent  and  purpose  of  the  mining 

-Let  W  o  •  1  / 


In  subsequent  decisions,  however,  the  Secretary  said  that 
prudent  man  rule  does  not  require  that  prof itabilitv  be 
more  probable  than  not,  2/  and  recognized  that  to  apply  the 
test  of  whether  a  mineral  deposit  is  one  which  is  "capable 

would°be  to  aSPKble  f  sustaining  a  paying  mining  operation" 

rule  Thn  ?°  ue?°nj  the  re<Iuirements  of  the  prudent  man 

1  '  Thus  ln  Mlted  States  v.  Altman  3/  the  Secretary  said 

The  Acting  director's  decision  does  not 
appear  to  be  susceptible  to  the  construction 
which  the  contestees  attribute  to  it,  that  is 
that  the  Acting  Director  has  added  to  the  prudent 
man  test  the  necessity  for  showing  that  the 
deposit  is  one  which  is  'capable  or  probably 

Thp^Art  ■  °f  rtaini"8  a  payinS  mining  operation.' 

The  Acting  Director  said  merely  that  if  such  a 

showing  were  made  'the  mining  claimants  have  indeed 

demonstrated  a  valuable  deposit  of  mineral  having 

value  .or  mining  purposes.’  He  did  not  say  that8 

any  ing  less  than  such  a  showing  would  defeat  a 
ci3  im . 


that 

will 


More  recently,  the  S 
the  mining  claimant 
probably  result,  4/ 


ecretary  has  returned  to  the  rule 
must  prove  that  a  profitable  mine 


1/  Cataract  Gold  Min.  Co.,  43  L.D.  248  (1914). 

qp  United  States  v.  Mouat,  60  I.D.  473  niSI'i  -  ti_j.  j 

States  v.  Smith  a  a  T  n  iaq  / i  n c  n\  .  '  ^  ^  ^  »  Un ited 

68  I.D.  235  (1961)  •  United  q*-  ^  ’  Unfted  States  v.  Altman, 

it  •*.  jo  '  J  )  united  S  t  a  te  s  v .  White  72  t  n  coo  o  c\ 

United  States  v.  Henault  Min.  Co.,  73  Id' 184  {iL)  (  5)  5 


3/ 

4/ 

(1967). 


68  I.D.  235  (1961). 

United  States  v.  New  Jersey  Zinc  Co.,  74  I.D.  191 
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( c )  Present  profitability . 


The  prudent  man  rule  does  nou  require,  as  a  present 
fact,  that  the  deposit  be  capable  of  being  mined  at  a  profit. 
In  United  States  v.  Sant:.am  Copper  Mines,  Inc.  JL/  the  Secre¬ 
tary  said: 


"...  Admittedly,  a  valuable  mine  need  not  be 
a  profitable  mine,  but  the  nucleus  of  value  which  sus¬ 
tains  a  discovery  must  be  such  that  with  actual  mining 
operations  under  proper  management  a  profitable  venture 
may  reasonably  be  expected  to  result." 

That  the  prudent  man  rule  does  not  require  that  the 
deposit  be  one  which  can  be  "extracted,  removed  and  marketed 
at  a  profit",  cannot  be  stated  more  clearly  and  explicitly 
than  it  was  by  the  Secretary  in  United  States  v.  Myers,  74 
I.D.  388  (1967) : 

"The  appellants'  second  basic  misconception 
is  that  the  examiner  required  as  an  element  of 
a  discovery  that  a  miner  find  a  mineral  deposit 
of  such  value  that  it  can  be  mined  at  a  profit 
or  that  it  be  physically  connected  with  a  deposit 
which  can  be  mined  at  a  profit.  This  is  not  what 
the  examiner  held.  The  examiner's  decision  cited 
as  the  test  of  discovery  the  established  prudent 
man  rule  of  Castle  v.  Womble,  19  L.D.  455,  457 
(1894)  that  a  discovery  exists: 

’ *  *  *  where  minerals  have  been  found 
and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expend¬ 
iture  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,  in  devel¬ 
oping  a  valuable  mine  *  *  * '  (Italics 
added . ) 


1/  A-28272  (June  27,  1960). 
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'"A  reasonable  prospect  of  success'  does  not 
mean  a  sure  thing.  The  word  'prospect'  itself 
does  not  connote  a  certainty.  In  Adams  u.  ITnii-gd 
States,  318  F.2d  861,  670  (9th  Cir.  1963),  Adams 
attacked  a  Departmental  decision  on  the  ground 
that  the  agency  decision  required  a  demonstration 
on  the  part  of  Adams  that  the  deposits  could  be 
worked  at  a  profit.'  The  court  did  not  agree  that 
the  Department  made  such  a  requirement.  It  stated 

*he  DePartment  considered  the  relevant  evidence 
not  to  ascertain  whether  assured  profits 
were  presently  demonstrated,  but  whether,  under 

^  e  ^rcumstancesj  a  person  of  ordinary  prudence 
would  expend  substantial  sums  in  the  expectation 
that  a  profitable  mine  might  be  developed.  The 

standard^  thiS  regard’  aPPly  an  proper 


The  examiner  did  not  apply  a  standard  of 
assured  profitability.  He  applied  no  more  than  the 
n  1  °L  — StIe  v-  Wornble,  case,  supra,  as  the 

^  3ppUed  U  in  the  Adams  case,  supra, 
hat  rs  the  rule  as  to  what  constitutes  a  dis¬ 
covery  within  the  meaning  of  the  mining  laws." 

tary  ^^.SU,teS  Wilkins,  1/  the  Secre. 


"ThiS  ls.n?t  to  say  that  in  order  to  show  a 
Chat°r2rf -raL?ln8  <rlaimant  "lust  prove  conclusively 
min  in  e  ?  Teral  deP°sit  is  valuable  for 

that  ore  of  ?h  f°Und  the  likelihood 

qualify  w in  r  qU&llty  Eound>  or  of  any  minable 
quality,  will  continue  remains  a  matter  for  specu- 

tion  and,  until  a  mineral  deposit  has  been^x- 

p  oi  ed  through  actual  mining  operations,  its  true 

value  will  remain  a  matter  of  uncertainty  "  2/ 


1/  A-30659  (Oct,  19,  1967). 

1968)~7  ~C°~’  UnUed  States  v.  Relyea.  A- 30909  (June  25, 
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And  in  United  States  v.  Smith,  1/  the  Secretary  held  that, 
under  the  prudent  man  rule,  the  minerals  need  not  be  "of 
proven  commercial  value": 

"In  requiring  the  appellant  to  show  the  expo¬ 
sure  of  minerals  of  such  value  and  in  such  quantity 
as  to  justify  a  person  of  ordinary  prudence  in  the 
further  expenditure  of  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a 
valuable  mine,  the  Bureau  applied  the  long- recognized 
criteria  for  determining  whether  or  not  a  discovery 
has  been  made  and  rights  have  been  established 
against  the  United  States.  Under  that  test,  the 
mineral  values  attested  to  by  witnesses  are,  contrary 
to  the  argument  of  appellant,  of  the  utmost  impor¬ 
tance  in  considering  the  question  of  discovery. 

The  Department  has  carefully  dist inquished ,  however, 
between  the  evidence  required  to  show  the  finding 
of  ore  of  proven  commercial  value  and  that  which 
is  necessary  to  demonstrate  the  exposure  of  a  mineral 
deposit  which  has  a  reasonable  prospect  of  being 
developed  into  a  valuable  mine.  It  does  not  require 
the  former.  It  steadfastly  insists  upon  the  latter." 

The  Secretary  has  frequently  denied  that  he  is  applying 
a  "present  profitability"  rule  to  minerals  of  limited  occur¬ 
rence,  2/  and  he  apparently  makes  a  distinction  between  "pres¬ 
ent  profitability"  and  "present  marketability  at  a  profit". 

It  is  a  distinction  without  a  difference. 


(4)  The  development  rule. 


In  recent  years  there  has  been  evolved  the  "development" 
rule,  the  first  statement  of  which  in  a  reported  decision  of 


1/  A-30888  (Mar.  29,  1968). 

2/  See «  e . g . ,  United  States  v.  Fairchild,  A-30803 
(Jan.  19,  1968). 
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the  Secretary  is  found  in  United  States  v.  Airman-  y 

Nor  is  the  Acting  Director's  statement  that  while 
a  prudent  man  might  be  justified  in  further  exploration 
work  on  these  claims  he  would  not  be  justified  in 
urther  expenditure  of  his  time  and  money  with  a  reason¬ 
able  prospedt  of  success  in  developing  a  paying  mine 
an  enlargement  of  the  prudent  man  rule.  There  is 
o  course,  a  distinct  difference  between  exploration 
and  discovery  under  the  mining  laws.  Exploration 
work  is  that  which  is  done  prior  to  a  discovery  in  an 
effort  to  determine  whether  the  land  contains  valu¬ 
able  minerals.  Where  minerals  are  found  it  is  often 
necessary  to  do  further  exploratory  work  to  deter- 
mine  whether  those  minerals  have  value  and,  where  the 
minerals  found  are  of  low  value,  there  must  be  more 
exploration  work  to  determine  whether  those  low-value 
minerals  exist  m  such  quantities  that  there  is  a 
reasonable  prospect  of  success  in  developing  a  paying 

this’i-t/r  °nly  WhSn  thS  exPloratory  work  shows 
uh  ,.  !  “  ca"  be  ®aid  that  a  prudent  man  would  be 

ihll  f ln  g01nS  ahfad  with  his  development  work  and 
,  b  a  discovery  has  been  made.  It  would  appear  that 

While  fh  A?tlaS  ?lrector  was  saying  here  was  that 

the^l  ^  1uI1a  mlSht  be  worthy  o£  more  exploratory  work 
e  claims  had  not  been  explored  to  such  a  point  that 

rule°"e2/  Had  b6en  SChieved  under  the  Prudent  man 


1/  68  I  .D.  235  (1961)  . 

Qhftl17.,  Converse  v-  Udall ,  399  F.2d  616  (9th  Cir 

(May  25  19641  hV Ed8ecutnbe  Exploration  Co.,  A-29908' 

V  ay  ZD,  1964),  United  States  v.  Snyder  79  r  n  991  noc/i 

United  States  v.  Henault  Min.  Co.  73  I  D  ,  4  H  I (  ,  ' 

States  v.  Watkins t  A-30659  (Oct  19  iq£7\.  n  •  ’  Unlted 

Myers  74  I  D  iqq  /iqo\  tt  *  ^  >  United  States  v. 

(June*  25,  f  9^8 )  (  %?>;  StateS  ^  A-30909 
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A  comparison  of  A 1  traan  with  Castle  v.  Womble  reveals  that  in 
Altman  the  phrase  ’’going  ahead  with  his  development  work”  is 
equated  to  the  phrase  ’’the  further  expenditure  of  his  labor  and 
means”  found  in  Castle  v.  Womble.  To  say  that  the  ’’further 
expenditure”  may  be  for  "development  work”  only  seems  unduly 
restrictive,  and  finds  little  support  in  the  earlier  decisions 
of  the  Secretary,  and  perhaps  least  of  all  in  Castle  v.  Womble, 
where  immediately  following  the  oft-quoted  statement  of  the 
prudent  man  rule  is  found  the  seldom-quoted  reason  for  the  rule 

”...  For,  if  as  soon  as  minerals  are  shown 
to  exist,  and  at  any  time  during  exploration,  before 
the  returns  are  shown  to  have  become  remunerative, 
the  lands  are  to  be  subject  to  other  disposition, 
few  would  be  found  willing  to  risk  time  and  capital 
in  the  attempt  to  bring  to  light  and  make  available 
the  mineral  wealth,  which  lies  concealed  in  the 
bowels  of  the  earth,  as  Congress  obviously  must 
have  intended  the  explorers  should  have  proper 
opportunity  to  do.”  (Emphasis  supplied.) 

In  the  last  analysis,  the  distinction  between  "exploration 
and  "development”  is  not  particularly  useful,  and  tends  to 
obscure  the  problem  at  hand,  rather  than  aid  in  its  solution. 

As  the  Court  of  Appeals  for  the  Ninth  Circuit  said  in  Converse 
v.  Udall:  1/ 


”...  The  real  question  here  is  not  whether 
there  is  such  a  distinction  [i.e.,  between  'explora¬ 
tion'  and  'discovery'],  but  whether  Converse's 
exploration  had  resulted  in  a  legal  discovery.” 


( 5 )  Good  faith . 


The  question  of  whether  there  is  a  discovery  is  closely 


1/  399  F . 2d  616  (9th  Cir.  1968). 
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the  lack  of  good  faith,  1/  and  in  some  of  the  more  recent 
decisions  the  stringent  application  of  the  r'.les  of  discovery 
frequently  appear^  to  the  authors  of  this  study  to  be  little 
more  than  a  device  to  avoid  determining  whether  the  claim  was 
located  and  held  in  good  faith  for  mining  purposes.  2/  The 
result  is  that,  although  many  of  the  decisions  of  the  Secre¬ 
tary  appear  to  be  unassailable  on  their  facts,  in  deciding 
these  matters  on  the  basis  of  a  lack  of  discovery  rather  than 
on  the  basis  of  a  lack  of  good  faith,  the  Secretary  has 
evolved  a  rule  of  discovery  far  more  rigorous  than  that  con¬ 
templated  either  by  the  federal  statute  or  by  Castle  v.  Womble . 
It  seems  paradoxical  that,  although  it  is  frequently  asserted 
by  persons  both  within  and  without  the  Department  of  the 
Interior  that  one  of  the  gravest  abuses  of  the  mining  laws  is 
the  location  of  mining  claims  in  bad  faith,  the  invalidation 
of  mining  claims  on  that  basis  is  rarely  sought  and  even  more 
rarely  obtained. 

In  a  recent  Ninth  Circuit  decision  it  was  held  that  the 
district  courts  have  the  jurisdiction  to  pass  on  the  good 
faith  or  lack  of  good  faith  in  the  location  of  a  mining 
claim  (without  necessarily  passing  on  its  validity  otherwise) , 
without  awaiting  an  administrative  determination  of  validity.  3, 


d .  The  pre-Coleman  marketability  rule. 

t 

( 1 )  Marketability  as  an  alternative  test  for 

determining  the  mineral  character  of  lands. 


1/  See ,  e . g . „  Stanislaus  Electric  Power  Co.,  41  L.D, 
655  (1912) . 

2/  See ,  United  States  v.  Black,  64  I.D.  93  (1957); 
United  States  v.  Denison,  71  I.D.  144  (1964). 

_3/  United  States  v.f  Nogueira,  403  F .  2d  816  (9th  Cir. 
1968)  . 


1S79  ^°n  3fter  ^  enactmenf  °f  the  Mineral  Location  Law  of 

it  was  concluded  that  "whatever  is  recognized  as  a  mineral 
L  he  standard  authorities"  was  subject  to  location  and  pur¬ 
chase  under  the  mining  laws.  1/  The  metallic  minerals  and 

thisadefinitiaUinH  n0n"metallic  minerals  came  well  within 

s  definition.  However,  some  doubt  was  expressed  about  such 

^"definite  "  CUy’  “d  Sand  and  ««vel,  which  may  lacJ 

a  definite  composition,  or  a  crystalline  structure  or  both  7/ 

After  considering  the  cases  at  length,  Lindley  concludeS  tEa/ 

stance ™hichEeral  landS"  “y  landS  ™**»***  a  sEE- 


.  „  If  recognized  as  a  mineral,  according  to 

nr,SrhhenlSal  COItiP°sition.  by  the  standard  authorities 
on  the  subject;  or— 

(b)  Is  classified  as  a  mineral  product  in  trade 
or  commerce;  or—  e 

te)  Such  a  substance  (other  than  the  mere  sur- 
"  ce  wh.ch  may  be  used  for  agricultural  purposes)  as 
possesses  economic  value  for  use  in  tradE,  manufacture 
sciences,  or  in  the  mechanical  or  ornamental  arts:- 

"And  [1]  it  is  demonstrated  that  such  sub¬ 
stance  exists  therein  or  thereon  in  such  quantities 
as  render  the  land  more  valuable  for  the  purpose  of 
removing  and  marketing  the  substance  than  for  any 
other  purpose,  and  the  removing  and  marketing  of 

EEat  W\  yKeld  3  Pr°fit;  °r  [2]  iC  is  established 
that  such  substance  exists  in  the  lands  in  such 

iETlab168  W°Uld  Justify  a  Pruhent  man  in  expend¬ 
ing  labor  and  capital  in  the  effort  to  obtain  it  "  3/ 


JV  Circular- 
316  (1874) . 


July  15,  1873, 


C°PP ,  U.S.  Mining  Decisions 


—  ,  Zimmerman  v.  Brunson,  39  L.D.  310  (1910) 

3/  1  Lindley,  Mines  §  98  (3d  ed.  1914). 
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Marketability  as  a  test  for  the  mineral  character  of 
lands  has  been  used  in  a  number  of  the  decisions  of  the  Secre¬ 
tary.  1/  It  should  be  noted  that  in  these  decisions  a  showing 
of  marketability  was  sufficient ,  but  not  necessary,  to  classify 
.the  lands  as  mineral  in  character.  A  determination  that  the 
mineral  was  being  extracted,  removed,  and  marketed  at  a  profit 
made  it  unnecessary  to  consider  whether  a  prudent  man  would 
be  justified  in  expending  his  labor  and  means,  with  a  reason¬ 
able  prospect  of  success,  in  developing  a  valuable  mine,  for 
the  mine  had  already  been  developed  and  the  success  was  no 
longer  a  prospect  but  an  actuality.  If,  however,  the  market¬ 
ability  test  could  not  be  met,  the  locator  could  still  rely  on 
the  prudent  man  test,  and  show  that  the  mineral  deposit  could 
"probably"  be  worked  profitably.  2/ 


(2)  Marketability  as  an  additional  test  for 
the  mineral  character  of  land  (and  later 

as  a  rule  of  discovery)  where  minerals  of 

widespread  occurrence  are  involved . 


In  Layman  v.  Ellis,  3/  it  was  held  that  if  sand  and  grav¬ 
el  were  marketable  at  a  profit,  this  fact  would  be  sufficient 
to  establish  the  mineral  character  of  the  lands.  A  few  years 
later,  the  Solicitor  concluded  that  marketability  at  a  profit 
was  a  necessary  condition  saying: 

"The  main  objection  that  appeared  to  the 
application  of  this  principle  [i.e.,  that  market¬ 
ability  at  a  profit  is  sufficient  to  establish 


1/  Bennett  v,  Moll,  41  L,D.  584  (191.2);  Stephen  E. 

Day,  Jr.,  50  L.D.  489  (1924);  Layman  v  Ellis,  52  L.D.  714  (1929). 

2/  Cataract  Gold  Min,,  Co.,  43  L.D.  248  (1914);  United 
States  v.  Bullington,  51  L.D..  604  (1926),  Big  Pine  Min.  Corp„, 

53  I . D .  410  (1931) . 


3/  52  L.D.  714  (1929) . 


pfacf  ITl  Character  of  lands  ]  to  such  common- 
place  substances  as  sand  and  gravel  was  th*t- 

t1C  would  rend«  facile  the  acquirement  of  Jitle 

o  numerous  areas  containing  sand  and  gravel  for 
her  purposes  than  mining,  but  this  objection 
may  be  urged  with  as  much  reason  against  other 
minera!  substances  of  wide  occurrence  and  extent 
which  under  the  same  limitations  and  qualifica¬ 
tions  are  locatable  and  enterable  under  the  min- 

gypsumW’andCb  exarnple>  limestone,  marble, 

gypsum,  and  building  stone.  Furthermore,  the 

objection  mentioned  is  not  of  much  force  when  it 

cant^to  e?^hau  thS  mineral  locator  or  appli- 
cant,  to  justify  his  possession,  must  show  that 

h!™  ’aP  ^  y  tQ  market.  existence  of  present  ? 

value  Aatitther  £aCtors >  the  deP°sit  is  of  such 
of  at  a  n™f  •-  n  ®  ”'lned’  removed  and  disposed 
tL  n  proflt-  Cases  have  been  frequent  where 

aininTthrnt  haS/efused  patent  to'lands  con 
aining  the  mineral  substances  last  mentioned  in 

abundance,  where  the  evidence  as  to  the value  Tf 

the  deposit  was  insufficient  or  lacking  No 

reason  is  seen,  therefore,  to  overrule  the  case  of 

gravel  wh^h'  V'  ElliS'  Xt  foUoMS  that  sand  an d 
keted  at  a1CnrC?n,be  amoved,  and  mar- 

duly  and  pr^riy' ’l^STiLTtiTiJgJ  £  S" 

use^^t  oCilyimonXebLialS1;LhdiSPOSebd  °f  f°r 

purposes.”  1/  ighways,  but  for  other 


1/  Opinion  of  the  Solicitor,  54  L.D.  294  (1933). 
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Layman  v .  Ellis .  1 J 


Marketability  has  been  held  to  be  a  necessary  pre¬ 
requisite  to  the  locatability  of  lands  containing  deposits 
of  minerals  of  widespread  occurrence.  2/ 


( a)  Quantity  and  quality  of  minerals . 


Before  Coleman  it  was  sufficient  if  it  appeared  that 
the  minerals  probably  existed  in  such  quantities  as  would 
justify  their  extraction,  3/  or  that  there  was  a  showing  of 
minerals  to  such  a  probable  extent  that,  with  actual  mining 
operations  under  proper  management,  a  profitable  venture 


1/  The  distinction  between  necessary  and  sufficient 
conditions  has  been  recognized  where  such  recognition  was 
necessary  to  sustain  a  finding  of  the  invalidity  of  a  mining 
claim  for  lack  of  discovery.  See  United  States  v.  Altman, 

68  I . D  .  235  (1961)  . 

2/  United  States  v.  Strauss,  59  I.D.  129  (1945);  United 
States'  v.  Foster,  65  I.D.  1  (1958)  (sand  and  gravel);  United 
States  v.  Kathe,  A-27744  (Nov.  19,  1958)  (clay);  United  States 
v.  Mulkern ,  A-27746  (Jan.  19,  1959)  (gypsum);  United  States 
v.  Jungert,  A-28199  (Apr.  14,  1959)  (building  stone);  United 
States  v.  Lopez,  A-28127  (Jan.  28,  1960)  (limestone);  United 
States  v.  Chapman,  A-30581  (July  16,  1968)  (cinders);  United 
States  v.  Roberts,  A-30941  (Oct.  15,  1968)  (decomposed 
granite) . 

3/  United  States  v.  Foster,  65  I.D,  1  (1958);  United 
States  v.  Henrikson,  70  I,D.  212  (1963);  United  States  v. 
Pressentin,  71  I.D.  447  (1964) . 
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might  reasonably  be  expected.  1/ 


(b)  Present  marketabi 1 -i ry 

...  °"e °f  the  requirements  of  the  marketability  rule  is 

the  existence  of  a  present  market  for  the  mineral  9/  t 

JnrK««  *  Ifh  1/  ."nd"L;  4  "  thC 

held  "d  b-» 

mining  laws.  location  and  purchase  under  the 

Before  Coleman  it  was  sufficient  to  qhniT 
a  reasonable  justification  for  believing  that  the  t^ere 
each  claim  can  be  disposed  of  in  the  market  at  a  profS”"  ft/ 

..  material  was  one  commonly  disposed  of  locallv 
then  a  local  market  had  to  be  shoJ,  but  if  the 


Th.  — ^  United  States  v.  Pressentin,  71  I  D  447  nofiA-i 
This  requirement  has  been  significant! v  .  U964) • 

See  p  o-  TTm’ ho/i  o +.  j.  ~  y  changed  since  Coleman 

Un"i*  teH  C  d  States  v-  Chapman,  A-30581  (July  16  _  1 9683  •  ' 

United  States  v.  Verrue,  75  I.D.  300  (1968).  ’  ’’ 

Statefv.  PumierSafefcoro11^'^^^/1-0-  294  (I933);  United 
of  the  Solicitor  69  I  D  145  nllU  ,  Jul?  28  .  1958);  Opinion 

70  I.D.  136  (1963)  UniL  St  ^ \ U"lted  States  v-  Shannon, 

(1967)  ’  lted  States  v-  Anderson,  74  I.D.  292 


3/  United  States  v.  Hanny,  63  I.D.  369  (1956). 

— /  United  States  v.  Black,  64  I.D.  93  (1957) 

5/  United  States  v.  Morgan,  A- 28702  (Aug.  21,  1962). 

6/  United  States  v.  Anderson,  74  I.D.  292  (1967). 
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was  one  commonly  disposed  of  other  than  in  the  immediate 
proximity  of  the  claim,  then  the  showing  of  a  general  market 
for  the  material  might  have  been  sufficient.  1/ 

Although  a  prospective  market  is  sufficient  to  satisfy 
the  prudent  man  rule,  2/  it  will  not  satisfy  the  marketability 
rule.  This  is  illustrated  by  the  decisions  of  the  Secretary 
holding  that  where  a  claim  is  located  for  materials  subse¬ 
quently  designated  "common  varieties"  by  the  Multiple  Surface 
Use  Act  of  1955,  3/  it  must  be  shown  that  the  materials  from 
the  particular  claim  could  have  been  extracted,  removed,  and 
marketed  at  a  profit  prior  to  July  23,  1955.  4/  Similarly, 
in  cases  involving  withdrawals,  it  must  be  shown  that  the 
mineral  from  the  particular  claim  could  have  been  extracted, 
removed,  and  marketed  at  a  profit  prior  to  the  date  of  the 


1/  Compare  the  area  within  which  the  showing  of  a  market 
was  required  in  the  following  decisions:  United  States  v. 
Anderson,  74  I.D.  292  (1967)  (perlite — entire  United  States); 
United  States  v.  Hanny,  63  I.D.  369  (1956)  (slate — State  of 
Arizona);  United  States  v.  Black,  64  I.D.  93  (1957)  (sandstone 
— Grasshopper  Flat  area) . 

2/  East  Tintic  Consol.  Min.  Claim,  40  L.D.  271  (1911); 
United  States  v.  Pressentin,  71  I.D.  477  (1964). 

3/  30  U.S  .C.  §  611  (1964) . 

4/  E . g . ,  United  States  v.  Jungert ,  A- 281 99  (Apr.  14, 

1959);  United  States  v.  Fife,  A-28386  (Sept.  19,  1960);  United 
States  v.  Chornous ,  A-28577  (July  14,  1961),  United  States  v. 
Coleman,  A-28557  (Mar.  27,  1962);  United  States  v.  Morgan, 

A-28702  (Aug.  21,  1962).  Accord ,  United  States  v.  Hinde ,  A-30634 
(July  9,  1968);  United  States  v.  Chapman,  A-30581  (July  16,  1968). 
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withdrawal.  1/ 


,,  The  marketability  rule  does  not  require  that  a  nrnfih 

coated  i  ttat  b*~ 

that  opinion  states  several  times 

that  the  Department  has  imposed  an  'absolute 

at^ Profit '°r  proof  ,of  Present  marketability 

standard  of  h  •' ^  WOrd%to  that  effect)  as  the 
standard  of  discovery  for  minerals  of  widespread 

occurrence .  If  the  court  means  that  the  Deplrt- 

has  required  a  showing  that  an  actual  profit - 

cStica^  f  tn§  °Perati°n  WaS  in  existence  on  the 
critical  date,  the  court  has  misread  the  Depart- 

"au  rede,CiSiKnS'  AU  that  the  Apartment  has 
the  1  be6n  a  showin8  of  facts  from  which 

profitable Sm°n-COUld  reasonably  be  drawn  that  a 
a  bl  ?  ng  operation  could  have  been  con¬ 
ducted  on  the  pertinent  date,  not  that  such  an 
operation  was  actually  being  conducted.'' 


1/  g  ,8  •  .  United 

1960) ;  United  States  v. 
28,  1960);  United  State 

1 961 )  .  Accord.  United 
1968);  United  States  v. 


States  v,  Lopez, 
Heirs  of  John  D 
s  v.  Chamberlain 
States  v.  Wilson 
Verrue,  75  I.D. 


A-28127  (Jan.  28, 

.  Stack,  A- 2815 7  (Mar. 
,  A-28610  (July  17 
,  A- 30787  (July  23, 

300  (1968). 


2/  Supplemental  and  ReDlacemprn-  ,  . 

for  the  United  States,  Appellee  a"  r  ,  f?  Appendix 
Stewart  L.  Udall  Serrstar,,  e  T  and  Appendix  for 

Counterclaim  Defendant  at  58°  C  1&  nCerior’  Appellee  and 
F.2d  190  (9th  Cir  1966)  ’  V'  United  States’  363 


/ 
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Coleman  and  after. 


e . 


t 

(1)  Coleman:  The  Secretary’s  decision.  1/ 


The  18  placer  mining  claims  involved  in  the  Coleman 
decision  were  located  in  the  period  1949-1955.  An  applica¬ 
tion  for  patent  was  filed  in  January  1956,  and  on  February  25, 
1958,  a  contest  was  commenced  on  the  charge,  among  others, 
that  minerals  had  not  been  found  in  sufficient  quantities  to 
constitute  a  valid  discovery.  A  hearing  was  held  at  which 
the  only  issue  in  dispute  was  the  existence  of  a  market  for 
profitable  sales  before  July  23,  1955,  the  date  of  the 
Multiple  Surface  Use  Act.  The  hearing  examiner  held  13  of 
the  18  claims  void.  The  Acting  Director  of  the  Bureau  of 
Land  Management  modified  the  hearing  examiner's  decision  and 
held  an  additional  claim  and  20  acres  of  another  claim  void. 
On  appeal  to  the  Secretary,  all  18  claims  were  held  void. 

In  applying  the  marketability  rule,  the  Secretary  said: 

.  .  When  the  mineral  claimed  as  a  discovery 

is  one  of  wide  occurrence  the  Department  has  held 
that  the  characterization  of  a  deposit  of  such 
material  as  a  valuable  mineral  is  dependent  upon  a 
showing  that  it  can  be  extracted,  removed  and  mar¬ 
keted  at  a  profit.  ,  .  . 

"Furthermore,  since  Congress  withdrew  common 
varieties  of  building  stone,  sand  and  gravel  from 
location  under  the  mining  laws  on  July  23,  1955 
(30  U.S.C.,  1958  ed.  sec.  611),  it  was  incumbent 
upon  Coleman  to  show  that  all  the  requirements  for 
discovery  of  a  valuable  mineral  deposit,  including  a 
showing  that  these  materials  could  have  been  extracted, 
removed,  and  marketed  at  a  profit,  had  been  met  by  that 
date .  .  .  . 


1/  United  States  v.  Coleman,  A-28557  (Mar.  27,  1962). 
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q  .  ”^he  °*ly  issue  in  dispute  at  the  hearing  on 
September  16  1958,  was  the  existence  of  a  market 

for  profitable  sales  betore  July  23  1955 

He  was  required  to  show  that  by  reason  of  all  per- 

ment  factors,  including  the  existence  of  a  present 
demand  before  Julv  21  iqqq  a  .  ^  ebenc 

hie  nf  /i*  ^  t^ie  deposit  upon  which 

his  claim  of  discovery  was  based  could  be  mined 

removed  and  disposed  of  at  a  profit."  ’ 


reviewing  the  Secretary's  decision  the  Court  of 
Appeals  for  the  Ninth  Circuit  held  that-  thl  L  of 
ability  at  a  nrofif  7*  5  7  h  the  Present  market- 

consistent  with  th  !  applied  by  the  Secretary  was  in- 
say:  prudent  man  rule.  The  Court  went  on  to 

FosterTv1S4J^  course  is  not  to  suggest  that  the 
-2g£gr  v .  Sgaton  guidelines  of  accessibility,  bona 

existence  f 6  pment’  proxitnity  to  market  and 

stence  of  a  present  demand  and  other  factors  are 

issuesVoft/Sdefi'?ehCe  bearfn§  uP°n  the  ultimate 
good  faith  and  existence  of  a  valuable 

relevant  evidence  into  an  absolute  legal  reauire 
rnent  with  respect  to  a  certain  class  of  mineral's  in 
tesr 83f  1^>n  ?f  f  time -honored,  judicially  approved 

value  applicable  to  all  locatable  minerals 


1966)~7  C°Leman  v‘  ^ited  States,  363  F.2d  190  (9th  Cir. 
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(3)  Coleman : 


the  Supreme  Court  decision.  1/ 


With  the  Secretary's  decision  that  present  marketability 
-at  a  profit  was  an  indispensible  requirement  for  discovery  and 
the  Ninth  Circuit  Court's  decision  that  present  marketability 
at  a  profit  was  merely  relevant  evidence  bearing  upon  the 
ultimate  issue  of  discovery,  the  Supreme  Court  was  presented 
with  a  clear-cut  choice.  The  Court  upheld  the  Secretary, 
saying : 


.  .  the  marketability  test  is  an  admirable 

effort  to  identify  with  greater  precision  and  objectivity 
the  factors  relevant  to  a  determination  that  a 
mineral  deposit  is  'valuable,'  It  is  a  logical  comple¬ 
ment  to  the  'prudent  man  test.1  which  the  Secretary  has 
been  using  to  interpret  the  mining  laws  since  1894.  .  .  . 

Minerals  which  no  prudent  man  will  extract  because  there 
is  no  demand  for  them  at  a  price  higher  than  the  costs 
of  extraction  and  transportation  are  hardly  economically 
valuable.  Thus,  profitability  is  an  important  consider¬ 
ation  in  applying  the  prudent-man  test,  and  the  market¬ 
ability  test  which  the  Secretary  has  used  here  merely 
recognizes  this  fact:. 

"Finally,  we  think  that  the  Court  of  Appeals' 
objection  to  the  marketability  test  on  the  ground 
that  it  involves  the  imposition  of  a  different  and 
more  onerous  standard  on  claims  for  minerals  of  wide¬ 
spread  occurrence  than  for  rarer  minerals  which  have 
generally  been  dealt  with  under  the  prudent -man  test 
is  unwarranted.  As  we  have  pointed  out  above,  the 
prudent-man  test  and  the  marketability  test  are  not 
distinct  standards,  but  are  complementary  in  that 
the  latter  is  a  refinement  of  the  former.  While  it 
is  true  that  the  marketability  test  is  usually  the 
critical  factor  in  cases  involving  nonmetal. lie  minerals 
of  wide  occurrence  this  is  accounted  for  by  the  per¬ 
fectly  natural  reason  that  precious  metals  which  are 


1/  390  U.S.  599  (1968) . 
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in  small  supply  and  for  which  there  is  a  a  a 

sell  at  a  price  so  high  as  to  leave  littlfroom' ’ 
prof it ^  they  Can  be  extracted  and  marketed  at  a 

^'present ^arketabflity^at^a^prof it"  1is3a ^proper rnjle6of  ^ 

what  the  Court  holds  with  what  it  sayT  reconcile 


(a) 


justification  does  the  pmri0nr 
man  requi  rP?  - M - - 


r ea s ona b  1  e ^r  o  s  pe  c  t  ^ f ^ s ucce's s ' ' Vt o^ j u s t i f y 6 the *f  u r t h f 6 ^ ^  "a 
quiresfah"demndr  ^  ”aanS '  ,The  Prudent  man  of  Coleman^e-^ 
traction  anHranspo^ t^n^T-pSitabl  ‘ «- 
The  prudent  man  of  CasO^’wLble  tS  ri^ks  an^h1^''- 
been  required  to  show  as  iust i f iVoY -?  k  ’  and  has  never 

The  prudent  man  of  Coleman^s  S  '  ™  a\SUred  Profit- 
profit  in  hand,  or  Virtually  in  hand  7  ®  1188  3 


(b) 


Is  present  marketability  at  a  ornf-ii- 
iL.  requirement  or  merely  oni~~factnr 
to  be  considerpH? 


S  ec  re  tar  y^t  he  Supreme  ^Court  ^"square ly°he 1 d3? h  Uph°ldin8  the 

ability  at  a  profit  was  not  m^rLi  y ,held  that  Present  market- 
an  indispensible  requirement  The  c6leVant  evidence ,  but  was 
ment  that  "profitaMl^f,  ?  h  SuPreme  Court’s  state- 

applying  the  prudent  man  test"  is^n^H  Consideration  in 
profitability  is  not  merelv  "an  •  understatement ,  since 
the  overriding  consideration  f  P°[tant  consideration"  but 

present  marketability  at  a  nrnf°t  holds  that  without 

ty  at  a  Profit,  there  is  no  discovery. 
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i 


(c)  Is  present  marketability  at  a 

profit  an  additional  requirement? 


Prior  to  the  decision  of  the  Supreme  Court  in  Coleman , 
the  Secretary  recognized  that  the  marketability  rule  was  an 
additional  requirement,  _1/  and  his  understanding  of  the 
differences  between  the  marketability  rule  and  the  prudent 
man  rule  was  expressed  in  United  States  v.  Heirs  of  John  D. 
Stack :  2/ 


"There  are  two  tests  to  determine  whether  a 
discovery  has  been  made.  The  particular  test  to  be 
applied  depends  upon  the  character  of  the  minerals 
involved.  Where  the  minerals  are  of  limited  occur¬ 
rence,  and  in  and  of  themselves  have  intrinsic  value, 
such  as  gold,  the  \prddent  man’  test  set  forth  in 
Castle  v.  Womble.  19  L.D.  455,  475  (1894),  is  applied. 
All  that  is  required  to  validate  a  claim  for  minerals 
of  this  character  is  a  showing  that  the  minerals  found 
within  the  claim  would  justify  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his  labor  and 
means  with  a  reasonable  prospect  of  success  in  develop¬ 
ing  a  valuable  mine.  No  showing  that  the  ore  is  market 
able  is  required.  However,  with  respect  to  minerals  of 
widespread  occurrence,  such  as  sand  and  gravel,  it  is 
necessary  to  show  additionally  that  the  deposit  can 
be  extracted,  removed,  and  marketed  at  a  profit. 

This  includes  a  favorable  showing  as  to  the  accessi¬ 
bility  of  the  deposit .  bona  f ides  in  development, 
proximity  to  market,  and  the  existence  of  a  present 
demand  for  the  sand  and  gravel  or  other  common 
variety  of  mineral.  Thus,  as  to  claims  located 
prior  to  July  23,  1955,  for  the  common  varieties 
of  minerals,  there  is  added  to  the  "prudent  man' 


1/  United  States  v.  Jungert ,  A-28199  (Apr.  14,  1959); 
("a  further  showing");  United  States  v.  Chamberlain,  A-28610 
(July  17,  1961);  United  States  v.  Altman,  68  I.D.  235  (1961) 

2/  A -28 15 7  (Mar.  28,  1960). 
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including  the  present^'rketability  tofntheadeposits  . " 

"Sr”” 

5  issfcSss^r  c°urt  °f  s 

r«h  2“  rrs^r^r^,nsrs^,r"i‘ 

™^S!?ythe  S  SL 

Circuit1  said?  ^  C°Urt  of  APP«ls  for  the  Ninth 

rhal_  ?n  additional  element  to  the  test  of  discoverv 
that  of  present  marketability,  has  been  imposed  b? 

If  j7aVtmeT  Where  the  mineral  in  question  is  one 
ot  widespread  occurrence,"  °ne 

markeSbiU?yerule°wIs’'iTV-r,iheld  *”  ^leman  that  the 
man  rule,  and  not  an  additional  co™Plement"  to  the  prudent 
is  inconsistent  with  the  ”quirement-  This  holding 

fore  been  interpreted Ev  the  d“cov«ry  as  it  had  thereto- 

its  ®rosplct  7a  h  r  [:1.,UeSti0n  by  the  SuPren>e  Court, 
Supreme  Court  ?itoS°Ld  the  “^"trovertable .  Thus  the 

existed  between  the  rule  to  bf ^pplied^t^1^  theretofore 

iKdo=^ean^v^ 

ment  of  present  marketability  a t'T  p^ofl^i^d^f  the^"6' 


i/  Denison  v.  Udall.,248  F.Supp.  942  (D.Ariz.  1965) 

coiJi  v'ZZSidnTi'.Yl  ri?, !?„»;«•“*•  1959>; 

reversed  390  U.S.  399  (1968).  (9th  Cir’  1966> > 

1/  271  F 2d  836  (D.C.Cir.  1959). 
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marketability  rule  in  the  case  of  minerals  of  widespread 
occurrence,  but  by  extending  the  additional  requirement  of 
present  marketability  at  a  profit  to  all  minerals.  JL/ 


(d)  Are  precious  metals  marketable  as  a 
matter  of  law? 


One  of  the  most  perplexing  statements  in  the  Supreme 
Court's  opinion  in  Coleman  is  the  statement  that  — 

"...  precious  metals  ,  0  .  sell  at  a  price 

so  high  as  to  leave  little  room  for  doubt  that  they 
can  be  extracted  and  marketed  at  a  profit." 

If  by  this  statement  it  is  meant  that  the  precious  metals  are, 
as  a  matter  of  law,  marketable  at  a  profit,  then  the  statement 
is  inconsistent  with  the  preceding  portions  of  the  opinion 
in  which  it  was  said  that  there  was  no  difference  in  the  rules 
applied  to  different  types  of  minerals.  If,  on  the  other  hand, 
it  is  meant  that  the  precious  metals  are,  as  a  matter  of  fact, 
always  or  nearly  always  marketable  at  a  profit,  the  statement 
evidences  a  misunderstanding  of  the  facts  of  life  of  the  mining 
industry.  A  third  possibility,  perhaps  more  likely  than  either 
of  those  just  mentioned,  is  that  the  Court  has  confused  mar¬ 
ketability  as  a  test  for  determining  whether  a  particular 
substance  is  a  valuable  mineral  with  marketability  as  a  rule 
for  determining  whether  there  has  been  a  discovery  of  a  valuabl 


JL/  See  Weinberg,  Solicitor  of  the  Department  of 
Interior,  Public  Domain  Management  After  Coleman,  Mining 
Engineering,  April  1969: 

"The  recent  Supreme  Court  ruling  in  the 
case  of  the  United  States  v.  Coleman  sets  up  an 
additional  criterion  upon  which  to  judge  the 
validity  of  mining  claims  staked  on  the  public 
domain . " 
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mineral  deposit.  1/ 


(4) 


in  United  Sta'tef y  winterpr!tati°n  of  Coleman 
—  ted  Scares  V.  Vprmp  2/  as  fellows: 


"It  is  not  enough  to  show  that  a  market  ev-ioe 

for  sand  and  gravel  and  that  a  particular  de^  't 
of  such  quality  as  t-n  ^  iar  det  it  is 

market  and  that  it  occurs  i-J  «  ^  Standfrds  of  the 

removal  operations  practicable^bu  #  ^^6 

as  well,  that  the  particular  deposit ^tse^f  ^  Sh0Wn’ 

a°profit  the  Cr“lcal  date*  be  “ined  and  marketed*^ 

Chis  elements  in 

tial  to  show  not  only  that  the  ^  ^  iS  eSSen- 

could  have  been  sold  at  thp  ^nerals  m  question 

they  could  have  been  sold aV l  profit^.  ^  ^ 
whe r e "mine ra  1  s^are "of 'wide f aC C -  that,  especially 

-  Showp  that  mineralsWf  rom^  he  ^particular  6depos?tS  in 


ing  two  or  three  cent^^gold^er^ub*061-  tyPe  deposit  assay- 
a  i^iiiabl^nineral  but  the  deposit  bf.yard-  Tha  gold  is 
not  a  valuable  minere!,  deposit  containing  the  gold  is 

A-305T5  (July^l^  I96g)  ^United  ftT^’  Unlted  States  v.  DeZan, 
“• W68)i 
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question  could  have  been  marketed  at  a  profit.  1/ 


The  showing  that  minerals  from  a  particular  claim  can  be 
marketed  at  a  profit  is  virtually  impossible  in  the  absence  of 
a  showing  that  they  are  being  marketed,  and  although  the 
Secretary  emphasizes  that  he  has  never  held  that  proof  that 
minerals  from  a  mining  claim  have  actually  been  sold  is  an 
indispensable  element  in  establishing  their  marketability, 
he  does  recognize  "the  difficulty  of  proving  marketability 
without  showing  any  sales",  pointing  out  that  while  the  fact 
that  no  sale  has  been  made  is  not  controlling  in  itself,  it 
"is  persuasive  that  certain  factors  must  have  been  involved 
which  prevented  the  sale".  2/  A  "break-even"  operation  is  not 
sufficient  to  support  a  discovery  under  the  marketability 
rule .  3/ 


On  the  other  hand,  the  requirement  of  present  market¬ 
ability  at  a  profit  is  not  applied  by  the  Secretary  to  deposits 
of  metallic  minerals,  but  rather  the  pre- Coleman  prudent  man 
rule  is  applied.  In  United  States  v.  Kiggins,  4/  the  Secretary 


1/  This  second  requirement  frequently  cannot  be  met 
until  the  completion  of  the  mill,  smelter,  or  other  ore  or 
minerals  beneficial,  ion  facilities.  See  California  v.  Rodeffer, 
75  I . D .  176  (1968).  An  interesting  question  is  posed  by  the 
fact  that  frequently,  due  to  the  grade  of  ore  or  other  factors, 
a  single  mining  claim  is  not  an  economically  viable  operational 
unit.  Would  a  discovery  on  such  a  claim  depend  upon  (1)  the 
presence  of  mineral  outside  the  boundaries  of  the  claim,  or 
(2)  the  appropriation  of  mineral  outside  the  boundaries  of  the 
claim  by  the  location  of  other  claims?  These  problems  do  not 
appear  to  have  been  considered  by  either  the  Secretary  or  the 
Courts . 

2/  United  States  v.  Verrue,  75  I  D.  300  (1968). 

Compare  Johns  v.  March,  15  L.D  196  (1892). 

_3/  United  States  v.  Chapman,  A-30581  (July  16,  1968). 

4/  A-30827  (July  12,  1968). 
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said : 


The  Department  does  not  require  a  mining 
ant  to  prove  the  discovery  of  a  valuable  mineral 

orof^  My  Sh°Win8  th3t  h£  is  actually  engaged  !n 

tions  are  assuredT8  ^  that  profitable  °Pera- 

the'secretary  Sa"  ^  K.^lorati^.  ,  1/ 

Appellant  is  correct,  of  course  in 
tion  that  a  showing  of  proved  abUity’to  mine  a  " 

discoverv6^^11  not  rec*uired  t0  demonstrate  a 
cuscovery.  However,  the  question  presented  on  this 

ppesu  is  not  whether  there  is  a  showing  of  'proved 

theristy^^^fr^rS^f  but  u  iS 

sufficienrto1  ^d  °f  futUre  prof  i^h^exploi tit  ion  '  ' 
that  end  "  "dUCe  the  exPenditu«  of  money  toward 


(5)  After  Coleman?  Tho 


widesjlead  occSS  tL  d  •  deP°Sit  °f  mineral  °f 
of  Appeal  renlerlTtker  °f  the  Circuit  Courts 

is  applicable  not  only  tol^S^S  wid'1®"  a*** 

y  minerais  o±  widespread  occurrence  2/ 


1/ 

Jenkins , 


A- 30965  (Mar.  27,  1969) 
75  I . D .  312  (1968). 


See_also  United  States  v 


2/  Palmer  v 
(sand  and  gravel). 


Dredge  Corp. ,  398  F.2d  791 


(9th  Cir.  1968) 
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but  also  to  minerals  of  limited  occurrence.  1/ 


In  Converse  v.  Udall  2/  the  Circuit  Court  discusses  the 
prudent  man  rule,  the  marketability  rule,  and  the  effect  of 
Coleman  %  and  some  of  the  difficulties  encountered  in  apply¬ 
ing  Coleman  are  evidenced  in  the  discussion.  3/ 

Although  the  Court  says  that  "the  marketability  test  is 
applicable  to  all  mining  claims",  thus  suggesting  that  the 
locator  must  show  present  marketability  at  a  profit,  the 
Court  goes  on  to  say: 

"...  Here,  we  also  deal  with  a  lode  claim 
containing  small  values  in  precious  metals,  but 
principally  base  metals,  copper,  lead,  and  zinc. 

This  second  combination,  we  think  calls  for  a 
somewhat  less  strict  application  of  the  test.  We 
think  that  in  such  a  case  it  is  still  the  law  that 
there  need  not  be  a  full  showing  of  marketability 
such  as  the  Secretary  required  in  Coleman ,  supra. 

But  the  marketability  test  does  permit  the  fact 
finder,  even  in  the  case  of  a  showing  of  gold,  to 
consider,  somewhat  more  extensively  than  hereto¬ 
fore,  the  economics  of  the  situation.  Perhaps  we 
could  phrase  the  test  this  way:  When  the  claimed 
discovery  is  of  a  lode  or  vein  bearing  one  or  more 
of  the  metals  listed  in  30  U.S.C.  §  23,  the  fact 
finder,  in  applying  the  prudent  man  test,  may  con¬ 
sider  evidence  as  to  the  cost  of  extraction  and 


1/  White  v.  Udall,  404  F . 2d  333  (9th  Cir.  1968)  (gold 
platinum,  monazite,  garnet,  rare  earth  minerals);  Udall  v. 
Snyder,  405  F.2d  1179  (10th  Cir.  1968)  (uranium);  Udall  v. 
Garula ,  405  F . 2d  1181  (10th  Cir.  1968). 

2/  399  F . 2d  616  (9th  Cir.  1968). 

J3/  The  holding  of  Converse  is  that  the  rule  of  discovery 
applied  by  the  Secretary —  the  prudent  man  rule —was  not 
erroneous,  as  it  was  not  as  stringent  as  the  marketability 
rule . 
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transportation  as  bearing  on  whether  a  person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means.  But  this  does 

in  farrY^  ^  l0Cat°r  ™st  P™ve  that  he  wSl 
m  fact  develop  a  profitable  mine." 

deiLion^r  I®61"8  “  aCC°rd  with  the  Circuit  Court's 

in  that  ca^  ^  WUh  Che  SuP™”a  Court's  decision 


In  Pruess  v . 


th!  Circuit  Court  found  that  the 


Secretaryhad  applied  thl'  «  "a  H  the 

fore  it  was  unnecessary  ,  ie>  and  that  there- 

rule  could  properly  be^nnlied ermine  whether  the  marketability 
F  uperiy  oe  applied  to  precious  metals 


(6) 


After  Coleman:  paradox  resolved 


Of  thrSeJ^tar^frSSff ^ ’affiY?8*^  ^  the  decisi°"s 

three  rules  reJtfng  to  di^er"  £2i^1’  C°  6Stablish 

a  discovery 'is  madron lv°  ™lnerals  ?f  widespread  occurrence, 
deposit,  on  the  date  on  which  1  e.minerals  from  the  particular 
have  been  extracted  removed  ®  dlScoyery  is  claimed,  could 

discovery  is 'made  "when  'onYYY  °f  limited  occurrence,  a 
claimed,  there  is  I  reason* M  °n  Which  8  dIs“very  is 

able  exploitation.  6  expectati°n  °f  future  profit- 


(3) 


The  foregoing  two  rules  are  not  different  rules,  but 


1/  No.  23,347  (9th  Cir.  Apr.  22,  1969). 

inabove  have  bee  YevYs'of  Y'Y  Y  Courts  mentioned  here 
Secretary,  and  as  isYh  Ye °f  the 
questions  raised  by  Coleman  d  value  ln  resolving  the 
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the  first  is  merely  a  refinement  of  the  second. 

It  is  this  last  rule  wherein  lies  the  paradox.  If  the 
first  two  rules  are  not  different  rules,  then  "present  market¬ 
ability  at  a  profit"  must  be  equated  to  "reasonable  expectation 
of  future  profitable  exploitation".  But  if  the  first  two 
rules  are  in  fact  different  rules,  it  is  impossible  to 
explain  the  Supreme  Court's  decision  in  Coleman . 

The  resolution  of  the  paradox  may  perhaps  be  found  in 
the  following  analysis  of  the  law  of  discovery: 

The  determination  of  the  existence  of  a  discovery  is 
essentially  a  two-step  process.  The  first  step  is  the  deter¬ 
mination  of  whether  the  substance  on  which  the  claim  is  based 
is  a  mineral  which  may  be  located  under  the  mining  laws.  The 
second  step  is  the  determination  of  whether  the  deposit  in 
which  the  mineral  is  found  is  a  valuable  mineral  deposit 
within  the  meaning  of  the  mining  laws.  Unfortunately,  these 
two  steps  have  become  inextricably  intertangled  in  the  so- 
called  marketability  rule. 

A  substance  is  a  mineral  locatable  under  the  mining  laws 
if  (1)  it  is  recognized  as  a  mineral,  according  to  its  chemical 
composition,  by  the  standard  authorities  on  the  subject,  (2) 
it  is  classified  as  a  mineral  product  in  trade  or  commerce, 
or  (3)  it  possesses  economic  value  for  use  in  trade,  manufacture, 
the  sciences,  or  in  the  mechanical  or  ornamental  arts.  _L /  All 
metals  and  their  ores,  together  with  many  nonmetallic  minerals 
such  as  borax,  phosphates,  and  salines  come  well  within  the 


1/ 

it  must 


1  Lind ley.  Mines  §  98  (3d 
be  an  uncommon  variety.  30 


ed.  1914).  In  addition, 
U.S.C.  §  611  (1964) . 


stances' 117'  7 L  ^  S®C°nd  cateSory  includes  those  sub- 
t  C  t^:a  h?h  Varying  chemical  composition  and 
to"  :  th:  fl/8t  cate8°ry ,  are  nevertheless  considered 

characteristics  Examrlpc  b?  reaSOn  °f  their  ^mical 

p<!nh3it  CS*  E^amF'les  of  Such  substances  would  be  amber 

thp  §uano3  limestone,  petroleum,  and  perhaps  clay  In 

and  l  A  CaAteZ°Vy  are  SUch  ^stances  as  stone,  brick  ciav 
and  sand  and  gravel,  which  are  important  for  their  physical’ 

“  .id  "frb=iu£,“Lhr«al  •  .»s  vhich  - 

is  a  mineral  ^t  that  *  Particui*r  substance 

valuable  mineral  Zosi^*  SeT^  there  exists 

incf  7  ooposit .  z/  The  easiest  method  of  establish- 

mineral*” is  mlneral  d6P°Sit  is  valuable  is  to  show  that  the 
profit  rf °5v j  6  fxtracted,  removed,  and  marketed  at  a 

reasonable  eXpe"ditUre  of  his  labor  and  means, 'witJa 
reasonable  prospect  of  success,  in  developing  a  valuable 

are  t^^rtetfbnft  for^Jes"^  ^  that  there 


1/  Cf.  the  Supreme  Court  in  Coleman: 


ii 


and  f„r  Pre“ous  metals  which  are  in  small  supply 

dh  Whlch  *here  i?  a  great  demand,  sell  at  a  price 

.  f  r^S  C°  'eave  little  room  to  doubt  that  they  can 
extracted  and  marketed  at  a  profit."  ^ 

t hird~category  ment  C°  be  3  mineral  within  the 

user,  but  whe  the  7*  t  heTn  ine  ral 6  is  "c  on  t  a  in  ^  ^  V*lu?  C°  the 

mineral  deposit  is  determined  by  the  value  of  thr,^1- 
the  mineral  claimani  Y  of  the  deposit  to 
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(1)  A  substance  which  has  such  economic  value  for  use 
in  trade,  manufacture,  the  sciences,  or  in  the  mechanical  or 
ornamental  arts  that  there  is  a  substantial  market  in  which 
such  substance  may  be  disposed  of  is  a  mineral  subject  to 
location  under  the  mining  laws.  1/ 

(2)  A  deposit  from  which  a  mineral  is  or  can  be  extracted, 
removed,  and  marketed  at  a  profit  is  a  valuable  mineral 
deposit . 

In  Coleman  the  Supreme  Court  pointed  out  that  there 
existed  "immense  quantities  of  identical  stone"  in  the  area 
outside  the  claims,  and  the  Secretary  stated  that,  according 
to  the  testimony  of  the  government's  witnessess  — 

"...  there  are  large  quantities  of  quartz- 
site  of  various  colors  on  the  claims  and  in  the  area 
of  28,000  acres  of  which  the  claims  are  a  part  .  .  .  ." 

By  Coleman's  own  estimate,  the  sales  from  the  720  acres  covered 
by  his  claims  amounted  to  but  $12,000  over  a  10-year  period. 
These  factors  tend  to  show  that,  on  July  23,  1935,  the  date 
on  which  a  discovery  was  claimed,  there  was  no  substantial 
market,  either  present  or  prospective,  at  a  profit  or  other¬ 
wise,  and  that  the  quartzite  upon  which  the  claims  were 
based  was  not  a  substance  possessing  economic  value  for  use 
in  trade  or  in  the  ornamental  arts,  and  hence  was  not  a 
mineral  subject  to  location  under  the  mining  laws.  Further 
than  this  it  was  not  necessary  for  either  the  Secretary  or 
the  Supreme  Court  to  go.  However,  the  combination  into  one 
rule  of  the  two  marketability  rules  set  out  has  apparently 


_L /  A  substance  without  such  a  market  may  nevertheless 
be  a  mineral  if  it  is  (1)  recognized  as  a  mineral,  according 
to  its  chemical  composition,  by  the  standard  authorities,  or 
(2)  classified  as  a  mineral  product  in  trade  or  commerce, 
but  the  absence  of  such  a  market  would  be  a  factor  in  deter¬ 
mining  whether  the  locator  is  justified  in  the  further  expend¬ 
iture  of  his  labor  and  means.  See  e . g . ,  United  States  v. 
Denison,  71  i.D.  144  (1964). 
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rendered  it  impossible  for  the  Secretary  or  the  courts  to  dis- 
cuss  the  existence  of  a  present  demand  or  market  for  a  sub- 

”hiCh  a  market  mUSl-  be  shown  y  without  also  discus, 
sing  the  existence  of  a  profitable  market.  It  should  be 

marketeer '  ho"ever’  that  there  may  exist  a  present  demand  or 
market  for  such  a  substance  and,  although  the  market  is  not 

presentiy  profitable,  a  prudent  man  may  reasonably  contemplate 

^at  improvements  in  mining  or  treatment  methods  or  changes 

in  the  prevailing  market  or  economic  conditions  may,  in  the 

w"chntLyml  SteableKfUtUre’  reSUlt  in  conditions ’under 
a  p^fit  2/ T? \ma?  be  ®xtracted»  removed,  and  marketed  at 

ed^bove  becomes  1S  7  theSe  cases  that  the  paradox  mention- 
eu  aDove  becomes  most  apparent. 

fullvI;i--b”i“ed  *jhat  the  Paradox  may  be  resolved  by  care- 
ly  Distinguishing  between  the  test  or  rule  applied  to 


f . 


Evidence  and  burden  of  proof 


Stal.pcIn  controversies  between  a  mineral  claimant  and  the  United 
bv  such  irf  exlstence  a  discovery  is  determined  not  onh 
of  drill'  em°  38  ^enerai  geology,  economic  geology  results 
of  drilling  sampling,  other  exploration  data,  and  nature  of 
mineralization,  but  also  by  such  items  as  the  likely 


cording  to^’rh  subs5ance  not  U)  recognized  as  a  mineral  ac- 

-  ^t™o=2S!i~ 

U  L  states  v.  Anderson,  74  I„D„  292  (1967).  — 

0n  1969,  a  petition  for  a  writ  of  certiorari 

S°f  r  l°of  in  Ud:ue:iSi0n 

certiorari  ,  u  '*  ^  Supreme  Court  grants 

ertioran,  it  would  be  presented  with  an  opportunitv  to 

Clarify  some  of  the  troublesome  questions  raised  by  Coleman. 
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mining  methods  and  the  estimated  costs  thereof,  the  beneficia- 
tion  or  metallurgical  processes  proposed  to  be  used,  trans¬ 
portation  factors,  market  data  and  analysis,  sales  price  v. 
costs,  and  so  forth.  1/  The  probable  costs  of  extracting, 
processing,  and  transporting  the  mineral  product  must  be  es¬ 
tablished  before  a  discovery  can  exist.  A  mineral  claimant 
may  establish  a  discovery  only  upon  a  deposit  that  can  be 
mined  by  ’’tested  and  conventional  methods  of  extracting 
mineral",  2/  and  by  showing,  from  actual  experiments,  the 
success  of  the  proposed  milling  process.  3/  Furthermore, 
the  mineral  claimant,  in  order  to  show  the  probability  of  a 
profitable  operation,  must  take  into  account  his  own  wages,  4/ 
so  that  one  who  owns  and  works  a  mining  claim,  making  a  bare 
living,  has  no  discovery  if  he  does  not  produce  a  profit  over 
and  above  a  certain  "minimum  wage",  to  be  determined,  pre¬ 
sumably,  by  the  Secretary. 

In  determining  whether  a  prudent  man  would  be  justified 
in  the  expenditure  of  his  labor  and  means,  the  Secretary  has 
frequently  considered  the  extent  to  which  the  claim  has  been 
worked.  In  United  States  v.  Coston  _5/  he  said: 

"...  where  there  has  been  ample  time  for 
the  development  of  a  mine,  the  most  persuasive 
evidence  as  to  what  a  man  of  ordinary  prudence 
would  do  with  a  particular  claim  is  what  men 
have  in  fact,  done  or  are  doing,  not  what  a 


1/  Dept,  of  the  Interior,  Mineral  Patents  3  (Jan.  1967). 

2/  United  States  v.  Swain,  A-30926  (Dec.  30,  1968). 

3/  United  States  v.  New  Jersey  Zinc  Co.,  74  I.D.  191 

(1967) . 

4/  United  States  v.  White,  72  I.D.  522  (1965),  af f ' d 
White  v.  Udall,  404  F . 2d  334  (9th  Cir.  1968);  United  States 
v.  Erickson,  A- 30942  (Jan.  17,  1969). 

5/  A -30835  (Feb.  23,  1968). 
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Witney  is  willing  to  state  that  a  prudent  man 
would  do."  1/ 


On  the  other  hand,  the  mere  willingness 
expend  more  time  and  money  in  an  effort 
is  not  sufficient.  2 / 


of  a  claimant  to 
to  develop  the  claim 


pliance  with^h^  patent  has  the  burden  of  proving  com- 

,uire«„rs  the  1“ludIng  th* r- 


When  the  United  States  initiates  a  contest  of  a  mining 
of  dTs  11  haS  f°  affinatlve  duty  to  search  for  indication! 

As  the  deP°Sit  °f  mineral  on  the  claim.  4/ 


.  .  .  The  Government  is  not  obligated  to 
prove  either  that  the  land  is  nonmineral  or  that 
no  discovery  of  a  valuable  mineral  deposit  has 

|ei?  ma  a:  Ti?e  function  of  the  government  is  one 
investigating  for  the  purpose  of  verify- 

lng  1  possible,  the  claimed  discovery.  If  exam- 

,s;.f,,rsrl;ls  “k,n  fr°" th*  ‘“d «  p“"« 

cJ*  ^  tde  locator  as  being  'points  of  dis- 

overy  fails  to  establish  the  existence  of  deposits 
of  a  valuable  mineral  deemed  sufficient  to  warrant 


11  **&!'£&*  ?““>  «•  «•*»».  «-»•»>  «...  5 


1968).  See_also  William  A.  Chessman, 


developm^^  to  be  evWe^e  oHse  f!r  otb74  (1883)  (r°' 

Robert  S.  Hale  3  L  D  ^ S  f  other  purposes); 

11  L  D  363  (  i«qnVL'n'Ki536  (1885)  ;  Morri11  v.  Margaret  Min.  Co 

Purtie  v.  stiff.,  j  ” S'  lioTSmr  '  17  LD  “>3  OM3) 

m  (m,);  „.u4  iu»-,  i"  60  *•» 

Unites  )2  ««»*•  1».  1962); 


1/  United  States  v.  Altman,  68  I.D.  235  (1961). 
Uni£ed  States  v-  WeUs,  A-30805  (Jan.  8.  1968) 
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a  man  of  ordinary  prudence  in  the  further  expendi¬ 
ture  of  time  and  money  with  a  reasonable  prospect 
of  success  in  the  development  of  a  paying  mine,  a 
prima  facie  case  has  been  established  by  the 
Government.”  1/ 

It  is  frequently  said  that  in  a  proceeding  initiated 
by  the  United  States  to  determine  the  validity  of  a  mining 
claim,  the  United  States  must  make  a  prima  facie  showing 
of  a  lack  of  discovery,  and  that  the  burden  then  shifts  to 
the  mineral  claimant  to  establish  the  existence  of  a  dis¬ 
covery  by  a  preponderance  of  the  evidence.  2 J  It  is  dif¬ 
ficult  to  reconcile  the  rule  thus  stated  with  the  procedure 
followed  in  United  States  v.  Mouat.  3/  In  that  proceeding, 
the  United  States  failed  to  make  a  prima  facie  case  and  the 
mineral  claimant  had  not  affirmatively  established  the 
existence  of  a  discovery,  and  thus,  under  the  rule  stated 
above,  the  burden  did  not  shift  to  the  claimant.  Instead  of 
entering  a  decision  for  the  claimant  on  the  ground  that  the 
United  States  had  not  established  a  prima  facie  case,  the 
Secretary  remanded  the  matter  to  the  Bureau  of  Land  Manage¬ 
ment  to  enable  the  United  States  to  have  another  chance  to 
make  a  prima  facie  case.  4/  A  similar  procedure  was  followed 


1/  United  States  v.  Patee,  A-28731  (May  7,  1962); 
accord .  United  States  v.  Wells,  A-30805  (Jan.  8,  1968). 

2/  Foster  v.  Seaton,  271  F . 2d  836  (D.C  Cir.  1959); 

United  States  v.  Toole,  224  F.Supp.  440  (D.Mont.  1963); 

United  States  v.  Converse,  72  I.D.  141  (1965),  af f 1 d  Converse 
v.  Udall,  262  F.Supp.  583  (D. Ore.  1966),  399  F . 2d  616  (9th 
Cir.  1968). 

3/  60  I.D.  280  (1949) . 

4-/  The  United  States  was  successful  the  second  time. 
United  States  v.  Mouat,  60  I.D.  466  (1951).  On  reconsideration, 
however,  the  location  was  held  valid.  United  States  v.  Mouat, 

61  I.D.  289  (1954). 
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demonstrate *~thar  These  two  decisions  seem  to 

by  tie  J“ted  sLlIf  ?  abSenC!  0f  a  prima  facie  showing 

y  united  States,  the  claimant  has  the  burden  of  orovlna 

a  discovery,  although  his  failure  to  prove  a  discoverv  wTi?§ 

not  in  such  case  result  in  the  cancellation  of  hiHuim 

.  If  the  mlnin§  claim  is  in  a  National  Forest  the  mineral 
claimant  cannot  establish  the  existence  of  a  discovery  bvJ 

and^PreP°nber"no</  °f  the  evidencet  but  must  do  so  by  "clear 
onvincmg  2/  or  "clear  and  unequivocal  evidence"  3/ 

It  is  generally  agreed  that  "clear  and  convincing"  ol  "JLr 
and  unequivocal"  evidence  is  a  higher  dlglle of L°f  £ 
usually  required  in  civil  cases  4/  i  ethatifi!  U1S 

degree  P-P-^erance  of  tb6  evidence  5/ 'and  approaches^ 

S  proof,  beyond  a  reasonable  doubt",  required  in 


1/  A- 30515  (June  1,  1968). 

2/  Helen  V.  Wells,  54  I.D.  306  (1933). 

Stated  v.  DwIn,S65CrDV'4?rn958?8  n'D'  fc  (i%4)  ;  United 
A-28557  (Mar.  27,  1962).  ’  United  States  v.  Coleman, 

Occidental  Life  Tn<?  rn  •  c 

5  Ariz.App.  74  423  P  2d  150  a  0rnia  V’  Marsh’ 

Club  64  N.J  SurZi  !u  (^67);  Aiello  v.  Knoll  Golf 

Finance  Com  \  ai  k’  b5  A . 2d  531  (1960);  Household 

667  (1966)  AUenberg>  5  Ohio  St'2d  190,  214  N.E.2d 

(1952^1  lnSreCp  I'  Cal7T  19  *1  • J •  Super .  397,  88  A. 2d  529 
U952),  _tn_re  Palmer  72  N.Mex.  305,  383  P  2d  264  n  QAVi 

Cross  y  Ledford,  161  Ohio  St  469,  120  N  E  2d  Ids! 

Cromwell  v.  Hosbrook,  81  S.D.  324,  134  N  W  2d 7 7 7 n ollV 

Child  v.  Child,  8  Utah  2d  261  ,  332  P.ld  981  HQ 

v.  Sathre.  45  Wash. 2d  193,  273  P.2d  500  fiQsit.  mU  heesman 
Evidence  §  320  (1954)  !  (1954);  McCormick, 
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criminal  cases.  1/  The  Secretary,  however,  in  United  States 
v .  Wells .  2/  says: 

nIn  his  present  appeal  the  appellant  challenges 
the  correctness  of  the  decisions  of  the  hearing  exam¬ 
iner  and  of  the  Office  of  Appeals  and  Hearings  on  two 
major  points.  Initially,  he  asserts  that  there  is 
confusion  as  to  the  burden  of  proof  imposed  upon  the 
contestee,  the  Office  of  Appeals  and  Hearings  stating 
that  after  the  Government  has  established  a  prima 
facie  case  the  burden  shifts  to  the  claimant  to  show 
by  a  preponderance  of  the  evidence  that  his  claim  is 
valid  and,  at  the  same  time,  stating  that  a  mining 
claimant  in  a  national  forest  is  required  to  show 
the  mineral  values  claimed  by  clear  and  unequivocal 
evidence.  If  ’clear  and  unequivocal  evidence'  estab¬ 
lishes  a  burden  of  proof,  he  argues,  such  is  a  heavier 
burden  than  a  mere  preponderance  of  evidence.  He  con¬ 
tends  that  there  is  no  legal  basis  for  distinguishing 
between  the  proof  required  for  a  claim  in  a  national 
forest  and  a  claim  located  elsewhere.  .  .  . 

"The  appellant  reveals  some  misapprehension  with 
respect  to  the  burden  of  proof  that  has  been  imposed 
on  him.  The  ’conflicting'  rules  of  evidence  of  which 
he  complains,  in  fact,  pertain  to  different  qualities 
rather  than  merely  quantity  of  the  evidence.  The 
first  principle,  that  the  claimant  is  required  to 
show  the  validity  of  his  claim  by  'a  preponderance 
of  the  evidence',  is  essentially  a  rule  establishing 
the  quantity  of  evidence  necessary  to  refute  the 
Government's  case.  The  other  principle,  that  a  claim¬ 
ant  of  land  in  a  national  forest  must  show  the  mineral 
values  claimed  by  'clear  and  unequivocal  evidence' 
deals  with  the  weight  that  is  to  be  given  to  the  evi¬ 
dence  that  is  presented." 


1/  In  re  Dubois'  Estate,  9  N.J. Super.  280,  76  A. 2d 
33  (1950);  Jimenez  v.  O'Brien,  117  Utah  82,  213  P . 2d  337 
(1949). 

2/  A- 30805  (Jan.  8,  1968). 
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The  authcrs  of  this  study  will  not  attempt  to  unravel  the 
reasoning  contained  in  the  last  quoted  paragraph. 


In  Converse  y. 
degrees  of  strictne 
applied : 


1/  the  Court  discussed  the  "varying 
ss  with  which  the  rules  of  discovery  are 


To  us,  the  cases  indicate  that  the  prudent 
man  test,  complemented  by  the  marketability  test 
is  to  be  applied  with  varying  degrees  of  strictness 
ependrng  upon  the  relative  positions  of  the  part-  ’ 
-  to  the  case,  i.e.,  against  whom  and  for 
what  purpose  the  claim  of  discovery  is  asserted, 

•g.,  Chrisman  v.  Miller,  supra,  and  the  type  of 
minerals  involved,  i.e.,  precious  metals,  base 
etals ,  or  minerals  of  widespread  occurrence  e  g 

88  Smct  Vnnite„d  Stat6S’  supra-  390  U-S-  at’eoa!” 

,  .  '  '  1327‘  Here  we  deal  with  a  contest 

as  “tin!  locator  and  the  government,  which  is 

na?!r  ?g  ts  lnterest  in  managing  timber  in  a 

t^  rih  rr;  rath6r  than  3  Contest  between  loca- 
tors.  This  factor,  we  think,  calls  for  a  some- 

notedStthet  application  °f  the  test-  As  we  have 

prudent  111311  test  has  long  been  strictly 
applied  against  one  who  asserts  a  discovery  on 

Mm  and  tST'  landS>  ***  the  C°ntest  is  between 
him  and  the  government,  as  is  the  case  here  e  g 

SthTlV;  United  St3teS’  SUpra‘  Here,  we  also8deal 
metals  but  ^aLm. C0" Gaining  small  values  in  precious 
and zinc but  principally  base  metals,  copper,  lead, 

thint  nThcS  Second  combination  of  factors,  we 

of  the  tesJS  We  USS  Strict  apPUcation 

still  m  V'  th:Lnk  that  m  such  a  case  it  is 

of"marketab?Tit5atsuSrasnthf  sT  ^  2  fUl1  Sh°Wing 

Coleman,  supra  "  Secretary  required  in 


— /  399  F-2d  616  (9th  Cir.  1968). 
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CHAPTER  11 


LOCATION  PROCEDURES 


The  federal  statutes  present  no  comprehensive  scheme  or 
procedure  for  the  location  of  either  lode  or  placer  mining 
claims.  The  only  steps  specifically  required  are  the  dis¬ 
covery  ol  the  vein  or  lode  within  the  limits  of  a  lode  claim, 1/ 
and  the  marking  of  a  lode  claim  on  the  ground  so  that  its 
boundaries  can  be  readily  traced.  All  other  details  of  loca¬ 
tion  were  left  to  be  determined  by  regulations,  made  by  the 
miners  of  each  mining  district,  not  in  conflict  with  the  laws 
of  the  United  States  or  of  the  state  or  territory  in  which 
the  mining  district  was  situated.  2j  These  miners'  rules  gen¬ 
erally  prescribed  the  details  of  the  location  procedure  with 
whatever  specificity  was  felt  necessary  in  the  particular 
district.  As  has  been  mentioned  in  Chapter  1  of  this  study, 
such  rules  usually  prescribed  the  manner  of  posting  and  re¬ 
cording  notices  of  location  and  the  manner  of  marking  the 
boundaries  of  the  claim.  With  the  disappearance  of  the  min¬ 
ing  districts  as  legislative  bodies,  the  task  of  prescribing 
the  procedures  to  be  followed  in  locating  a  mining  claim 
devolved  upon  the  various  state  legislatures  and,  as  a  result, 
there  now  exists,  at  least  within  the  boundaries  of  any  par¬ 
ticular  state,  a  greater  uniformity  in  this  matter  than  was 
formerly  the  case. 

State  statutes  now  generally  prescribe  the  manner  of 
posting  and  recording  location  notices  or  certificates  and 
the  manner  of  marking  the  boundaries  of  the  claim.  Florida, 
Louisiana,  Mississippi,  and  Nebraska  have  no  statutes  deal¬ 
ing  with  mining  claims  on  the  public  domain.  The  Arkansas 
statutes  deal  with  mining  on  the  public  domain  in  a  very 


1/  30  U.S.C.  §  23  (1964) . 

2 J  Id.  §  28. 


4  5  7 


cursory  maimer.  1/  In  the  following  discussion 
erences  to  state  legislation  should  be  taken  as 
reference  to  these  five  states. 


general  ref- 
excluding  any 


following1^ teps°n  COnfist>  generally,  of  the 

ing  the  boundaries  £  c'fim  “«c,  (2)  mark- 

location^certificate  ^ 

tZTtelSm^adterialh  ff  th6y  a"  ^erfor^wiS  the"  P“_ 
the  co^r^  tend  to 

ever  possible  nay.*...*  i  i  .  ^  a  ^-ocation  when- 

ing  to  take  advantage  o/a^ectaS^defMt^rthrperf 
mg  of  the  location.  2/  cc  in  the  perfect- 


A. 


Posting . 


l-  Necessity  of  posting. 


.p«.nrLfo£°,£,t"g"h1?;.19.M’.t.,'«  ““‘“Pie  Mineral 


1QC/,  ,  '  ‘-•‘-t'J.C  rixii 

1954,  and  the  Uraniferous  Lignite  A 


ct  of  1955, 


1/  See  Ark.Stat.  §  52-101  et  seq  11947-.  p 

cases  dealing  with  mining  on  the  public  'dll,  }  :  *  ?  recent 
see  Featherston  v.  Howse!  151  F  Supp  3SWw  n  f\  Kansas , 

Dye  v.  Duncan,  Dieckman,’&  Dunlan  Min  Co  '  i  /f;  195?); 
(W.D.Ark.  1958).  Mln‘  Co*>  F.Supp.  74  7 

other-court ^tfSve'thfm^r^f  C°  ^  f6SS  inclined  than 

in  favor  of  the  first  locator"8  See*  e  g^^wa  C°nStruction 
ger,  25  Ida.  361,  137  Pac  aqi  /ifftc2-1#' ’  Swanson  v.  Koenin- 
42,  227  Pac.  27  192  )  uc  3)=  Hedri?  -  Lee,  39  Ida 

532,  257  Pac.  833  (19271-  rnf  ;  v>  Powers>  43  Ida. 
349  P . 2d  550  (I960).  ’  V‘  Ames  Min‘  c°->  82  Ida.  71, 
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each  provide  for  the  validation  of  certain  mining  claims  and 
require  the  owner  of  a  mining  claim  seeking  to  validate  his 
claim  to  post  an  amended  notice  of  location.  1/  With  the 
exception  of  these  special  situations,  the  federal  mining 
laws  do  not  require  the  posting  of  a  notice  of  location, 
this  being  a  matter  left  to  the  states  or  mining  districts 
to  regulate  in  a  manner  not  in  conflict  with  the  federal 
law.  2/  Nevertheless,  the  Secretary  of  the  Interior  has, 
by  regulation,  provided  that  a  notice  '’should"  be  posted, 
and  has  prescribed,  in  detail,  the  contents  of  the  notice, 
and  the  place  and  manner  of  posting: 

t 

"(a)  The  location  notice  should  give  the  course 
and  distance  as  nearly  as  practicable  from  the  dis¬ 
covery  shaft  on  the  claim  to  some  permanent,  well- 
known  points  or  objects,  such,  for  instance,  as  stone 
monuments,  blazed  trees,  the  confluence  of  streams, 
point  of  intersection  of  well-known  gulches,  ravines, 
or  roads,  prominent  buttes,  hills,  etc.,  which  may  be 
in  the  immediate  vicinity,  and  which  will  serve  to 
perpetuate  and  fix  the  locus  of  the  claim  and 
render  it  susceptible  of  identification  from  the 
description  thereof  given  in  the  record  of  loca¬ 
tions  in  the  district,  and  should  be  duly  recorded. 

"(b)  In  addition  to  the  foregoing  data,  the 
claimant  should  state  the  names  of  adjoining  claims, 
or,  if  none  adjoin,  the  relative  positions  of  the 
nearest  claims;  should  drive  a  post  or  erect  a  monu¬ 
ment  of  stones  at  each  corner  of  his  surface  ground, 
and  at  the  point  of  discovery  or  discovery  shaft  should 
fix  a  post,  stake,  or  board,  upon  which  should  be 
designated  the  name  of  the  lode,  the  name  or  names 
of  the  locators,  the  number  of  feet  claimed,  and 


1/  30  U.S.C.  §  501  (1964);  id.  §  521;  id.  §  541a. 

2 J  Book  v.  Justice  Min.  Co.,  58  Fed.  106,  115  (C.C.D. 
Nev.  1893);  Daggett  v.  Yreka  Min.  &  Mill.  Co.,  149  Cal.  357, 
86  Pac.  968  (1906) . 
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in  which  direction  from  the  point  of  discovery  it 
eing  essential  that  the  location  notice  filed’for 
record,  in  addition  to  the  foregoing  description 
s  ould  state  whether  the  entire  claim  of  1,500  feet 
is  taken  on  one  side  of  the  point  of  discovery  or 
whether  it  is  partly  upon  one  and  partly  upon  the 
other  side  thereof,  and  in  the  latter  case,  how 
many  feet  are  claimed  upon  each  side  of  such  dis- 

and6I«  rS'.  AS  C°  tHe  imP°rtance  of  monuments, 

April  28  iqn4rr?fcrUntcfcth0rity’  see  the  act 

Ap  J  ?8 ’  1904  (33  Stat-  545:  30  U.S.C.  34)  which 

amended  section  2327  R.S."  1/  wnicn 

location  is^n8*^  **!. requirement  of  posting  a  notice  of 

c  s£Lsrrs:  jrsri., 

=  M:  S£J  £  ££2“-*3L“S.*5“™ 

procedure  followed  in  posting  it.  2/  the 

ssf-,7 

icate  has  been^ec^rde^^^h^biundari^s^^d0" 


1/  43  C.F.R,  §  3414.1  (1968). 

U.S.  25  aoolimin!  G°ld  Mi^-  &  Millin§  Co-  V.  Emerson,  208 
916  <'i9is'\.  V  ’  nniS  V'  Barnett>  30  Cal  .App .  2d  147  85  P 

604  (1939)  |  Fly^rGroupaSininc“^.3Lrp;yAP?82?df3i6691  lQ 

d^e^s  PRar  mi 

Mountain  Sculpture  Inc  ,  I'  ,  (1957);  Fuller  v. 

Ninemire  v.  Nelson,’  140  Wash.  911^249  Pac  990 2(  l926W?7i 
Min.  Co.  v.  Anderson,  78  Wyo.  17,  318  P .  2d '3?3  J957) }  !  ^ 

3/  Bender  v.  Lamb,  133  Cal. App.  348,  24  P . 2d  208  (19; 
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2. 


Contents  of  notice. 


In  regulating  matters  of  posting  and  recording  location 
notices  and  certificates,  the  states  have  generally  adopted 
one  of  two  systems.  Under  the  one  system,  which  for  conven¬ 
ience  may  be  referred  to  as  the  "location  notice -location 
certificate  system",  the  notice  posted  on  the  claim  is  in 
the  nature  of  a  preliminary  notice,  and  is  typically  requir¬ 
ed  to  contain  little  more  than  the  name  of  the  claim,  the 
name  of  the  locator,  and  the  date  of  discovery.  \j  After 
the  location  work  has  been  completed,  the  recording  of  a 
location  certificate  containing  more  detailed  information  is 
required.  Under  the  other  system,  which  for  convenience 
may  be  referred  to  as  the  "recorded  location  notice  system", 
the  recorded  location  notice  is  a  copy  of  the  posted  location 
notice,  and  both  the  recorded  notice  and  the  posted  notice 
are  required  to  contain  detailed  information  regarding  the 
location.  2/  In  Washington,  lode  claims  are  governed  by 
the  location  notice -location  certificate  system,  while 
placer  claims  are  governed  by  the  recorded  location  no¬ 
tice  system.  3/  In  Idaho,  a  preliminary  notice  is  placed 
on  a  lode  claim  at  the  time  of  location,  and  a  location 
notice  is  posted  within  ten  days ,  the  latter  notice  be¬ 
ing  recorded.  4/ 


1 J  See  Tables  1  and  2. 

2 J  See  Tables  11  and  12.  See  also  Deeney  v.  Mineral 

Creek  Milling  Co.,  11  N.M.279,  67  Pac .  724  (1902);  Johnson  v. 
Ryan,  43  N.M.  127,  86  P . 2d  1040  (1939). 

3/  Compare  Wash . Rev . Code  Ann.  §§  78.08.50  (1962)  and 
78.08.60  (Supp.1967)  with  Wash . Rev . Code  Ann.  §  78.08.100  (1962). 

4/  Idaho  Code  Ann.  §  47-602  (1948). 
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3. 


_Suf f  iciencv  of  notice  . 


The  courts  tend  to  sustain  the  sufficiency  of  the  posting 
of  location  notices  whenever  possible,  1/  and  require  only  8 
substantial  compliance  with  the  posting  statutes.  2/  y 

The  sufficiency  of  the  notice  itself  was  discussed  in 
Book  v.  Justice  Min.  On  :  3/  ea  in 

...  In  construing  notices  of  this  character 

^e^IrUn?er  the  ”ining  rUleS  Md  local  regulations,’ 
state  laws,  such  notices  are  required  to  be  posted 

upon  the  ground,  the  courts  are  naturally  inclined 

Q  _  |  I  •  ir  construction. 

Such  notices  are  often  drawn  by  practical  miners 

henrrS^hme?  t0  16831  term£  and  technical  phraseology; 
ence,  the  language  used  in  the  notices  is  often 

in  thfit0  m°r!  °r  l6SS  criticisrn  by  counsel  learned 
the  law,  and  engaged  in  preparing  documents  in 

legal  shape  and  form.  Then,  again,  locations  are 

often  made  without  any  accurate  knowledge  of  the 

true  course  and  directions  which  a  compass  would 

readily  give,  and  mistakes  in  the  notice  as  to  the 

irection  and  course  of  the  ground  located  often 

occur.  But  such  mistakes  do  not  invalidate  the 

never  ^e  required^"  eXaCt"eSS *  *  ^  sh^d 


1/  Hagan  v.  Dutton,  20  Ariz 
Bergquist  v.  West  Virginia -Wyoming 
106  Pac.  673  (1910). 


476,  181  Pac.  578  (1919); 
Copper  Co. ,  18  Wyo.  234, 


1/  Yosemite  Gold  Min  &  MiHina  ,T  ^ 

US  „  il3--LJ-ing  Co.  v.  Emerson  208 

*  .  zo  (1908)  affirming  Emerson  v.  McWhirter  in  rQi  c1n 
65  Pac  1036  (1901)  (notice  postedat'o3;^' 

under  local  rule  requiring  notice  at  each  end  of  claim)  * 
3/  58  Fed.  106,  115  (C.C.D.Nev.  1893). 
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The  most  frequently  asserted  defect  in  location  notices 
is  insufficiency  of  the  description  of  the  claim,  particularly 
with  reference  to  the  requirement  of  some  state  statutes  that 
the  description  refer  to  some  natural  object  or  permanent 
monument.  In  states  using  the  location  notice -location 
certificate  system,  the  question  seldom  arises  as  to  the 
posted  notice.  In  states  using  the  recorded  location  no¬ 
tice  system,  it  would  seem  that  a  posted  notice,  when  taken 
in  connection  with  the  position  of  the  place  where  it  is 
posted,  could  be  sufficient,  notwithstanding  that  the  same 
notice,  when  recorded,  would  be  insufficient.  1/  The  deci¬ 
sions  indicate,  however,  that  the  sufficiency  of  the  posted 
notice  will  be  determined  by  the  same  standards  by  which  the 
sufficiency  of  the  recorded  notice  is  determined.  2/  Fre¬ 
quently,  it  is  difficult  to  ascertain  whether  the  court  is 
determining  the  sufficiency  of  the  posted  notice  or  the  re¬ 
corded  notice,  and  since  the  question  of  the  sufficiency  of 
the  description  of  the  claim  usually  arises  in  connection 
with  recorded  notices  or  certificates,  it  will  be  discussed 
under  that  heading. 


4 .  Time  of  posting. 


Where  neither  state  statute  nor  local  rule  provides  for 
posting  the  location  notice,  the  rights  of  the  locator  run 
from  the  date  of  discovery  whether  the  location  notice  be 


1/  See  Carter  v.  Bacigalupi,  83  Cal.  187,  23  Pac .  361 
(1890)". 

2/  Storrs  v.  Belmont  Gold  Min.  6c  Mill.  Co.,  24  Cal. 
App.2d  351,  76  P . 2d  197  (1938)  (semble) ;  Deeney  v.  Mineral 
Creek  Milling  Co.,  11  N.,M„  279,  Pac.  724  (1902);  Johnson 
v.  Ryan,  43  N.M.  127,  86  P .  2d  1040  (1939). 
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posted  on  that  day,  or  on  a  subsequent  day,  or  not  at  all  1/ 
However,  where  posting  is  required,  the  locator  is  entitled1 
he  A  fpprecia^le  tlme  after  discovery  to  determine  whether 
and  t0  locate  and  claim  the  benefit  of  his  discovery 

nrlt  ^SCOVery  and  postinS  °f  the  location  notice  must  be 
practicaHy  contemporaneous,  as  against  a  subsequent  claimant 
the  same  ground  who  enters  peaceably.  2/ 

In  accordance  with  the  frequently  stated  rnlp  t-hat-  t-u 

order  in  which  the  acts  of  location  are  performed  is?la 

tenal,  the  courts  hold  that  the  posting  of  t-h* 

done  before  discovery  3/  or  a  t  r  h  l  notlce  may  be 

y  or  atter  the  notice  is  recorded.  4/ 

Hof  Sack-dating  the  location  notice  for  the  purpose  of 
featmg  other  claimants  to  the  ground  m^or-oH  k 

.  £„ud  UP„„  o»  p,«i«  .oSy  ™  u  nice 

.  “  bf  condemned ,  but 

»£eJ^3a,rss,*s;-^jss?  v 


(Wiot  "'““cy  Bcoaddus,  14  Cel.App.  60,  111  P,c ,  l25 
6  7  Pec7  724e(1902y'  Mlneral  Creek  Milling  Co.,  11  N  ,M.  279, 

H  L it  63  p“- 309’ 

48  Ore.  112,  85  Pac  219  1  t  r  l  /™°o\Sharkey  v*  Candiani, 

Green~v .  U  S'k^.  ^ 

~  Muldoon  v-  Brown,  21  Utah  121,  59  Pac.  720  (1899). 

na^aV  „  Rummell  v.  Bailey,  7  Utah  2d  137  320  P  7A 
(1958),  Bergquis t  v.  West  Virginia -Wvomi no V  * 2d  653 
wyo.  234 ,  106  Pac.  673  (1910)  y°ming  Copper  Co.,  18 
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A  location  notice  posted  prior  to  the  date  and  time 
that  withdrawn  land  is  restored  to  entry  is  void,  although 
the  fact  that  a  location  notice  is  signed  prior  to  the  time 
of  the  restoration  is  immaterial  if  the  locator  is  in 
possession  at  the  time  of  restoration  and  thereafter  posts 
the  notice.  1 / 


5 •  Place  of  posting. 


State  statutes  generally  provide  for  the  posting  of  the 
notice  of  location  of  a  lode  claim  at  the  point  of  discovery,  2/ 
usually  on  a  discovery  monument.  Under  these  statutes,  the 
place  of  the  discovery  and  the  place  of  the  posting  of  the 
notice  must  coincide,  and  if  the  notice  is  placed  elsewhere 
than  at  the  point  of  discovery,  the  location  is  not  valid 
until  either  a  notice  is  placed  at  the  point  of  discovery,  or 
a  discovery  is  made  at  the  place  of  the  posting  of  the  no¬ 
tice.  3/  The  notice  need  not  be  posted  directly  on  the 
outcrop,  but  need  only  to  be  close  enough  to  the  point  of 
discovery  that  it  can  be  said  to  point  out  or  indicate  the 
vein  or  lode  sought  to  be  located.  4/  The  posting  of  the 
notice  at  a  certain  point  establishes  that  at  that  point 


1/  Mandel  v.  Great  Lakes  Oil  6c  Chemical  Co.,  150  Cal. 
App . 2d  621,  310  P . 2d  498  (1957). 

2/  See  Table  3.  In  the  absence  of  a  statute  prescrib¬ 
ing  the  place  of  posting,  the  notice  need  not  be  posted  at 
the  point  of  discovery.  O'Donnell  v.  Glenn,  8  Mont.  248,  19 
Pac.  302  (1888) . 

3/  Butte  Northern  Copper  Co.  v.  Radmilovich,  39  Mont. 
157,  101  Pac.  1078  (1909)  . 

4/  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  455  (9th  Cir. 
1895).  In  Brewer  v.  Heine,  56  Ariz,  160,  106  P . 2d  495  (1940) 
the  rule  applied  is  whether  the  monument  containing  the  loca¬ 
tion  notice  can  be  seen  from  the  point  of  discovery. 
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the  prospector  claims  a  discovery,  1/  and  subsequent  prospec- 
tors  are  thus  enabled  to  judge  tor  themselves  the  sufficiency 
of  the  showing  to  sustain  the  location.  y 

Exceptions  to  the  general  rule  that  the  notice  be 
posted  at  or  contiguous  to  the  point  of  discovery  are  found 

;  ^  atutes  °f  Ala^>  New  Mexico,  and  possibly  Oregon 
The  Alaska  statute  requires  that  the  notice  be  posted  at  the 
northeast  corner  of  the  claim,  2/  the  New  Mexico  statute 
equires  that  the  notice  be  posted  "in  some  conspicuous  place 
on  such  location",  3/  and  the  Oregon  statute  mere^  requires 
that  the  notice  be  posted  "thereon".  4/  Under  these  statutes 

ated  nubile  A®  ^at>  ®lthou§h  the  discovery  is  on  unappropri- 
?  ,  domain,  the  notice  may  be  on  ground  held  by  patent 

or  prior  location.  In  such  a  case  it  has  been  held  that  the 
notice  is  not,  for  that  reason,  ineffectual.  5/ 

Although  a  locator  is  not  required  to  keep  his  location 
notice  posted,  so  long  as  it  is  not  obliterated  by  his  fault 
he  is  unoer  an  obligation  to  take  some  precaution^  protect’ 
it  from  destruction,  6/  and  it  is  the  universal  custom  of 
prospectors  to  place  the  location  notice  in  a  jar  or  can  as 


1/  Fox  v.  Myers,  29  Nev.  169,  86  Pac.  783  (1909). 
2/  Alaska  Stat.  §  27.10.030  (Supp.  1968). 

3/  N.M. Stat .Ann.  §  63-2-1  (1960). 


4/  Ore. Rev. Stat. Ann.  §  517  010  t-  • 

cl.„r  wh«her  r.fj,  tl'Z  So. 

275  (1907) “Pt“  S*“*  Rlt*  M1"'  C°-’  U  96,  89  P.c 


Hagan  v. 


Dutton,  20  Ariz.  476,  181  Pac.  578  (1919). 
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protection  from  the  weather.  1 J  If  the  notice,  or  its  con¬ 
tainer,  is  visible,  it  is  immaterial  that  it  is  placed  at  the 
foot  of  the  discovery  monument  rather  than  attached  to  it,  2 J 
and  it  has  been  held  that  placing  the  notice  in  a  small  tin 
can,  which  is  in  turn  placed  in  a  rock  monument,  is  a  valid 
posting  of  the  notice.  3/  Notices  cannot,  however,  be  validly 
posted  at  "concealed  and  inconspicuous  places  upon  the  pro¬ 
perty."  4/ 

A  different  statutory  procedure  for  locating  placer 
claims  is  usually  prescribed,  and  the  notice  of  location  of 
a  placer  claim  is  not  usually  required  to  be  posted  at  the 
point  of  discovery.  5/ 


6 .  Effect  of  posting. 


The  posting  of  a  notice  of  location  based  upon  a  valid 
discovery  operates  to  withdraw  from  location  by  others  the 
ground  claimed,  conditional  upon  the  performance  within  the 


1 /  See  Gird  v.  California  Oil  Co.,  60  Fed.  531  (C.C.S.D. 

Cal.  1894);  Vevelstad  v.  Flynn,  230  F.2d  695  (9th  Cir.  1956); 
Donahue  v.  Meister,  88  Cal.  121,  25  Pac .  1096,  22  Am. St. Rep. 

283  (1891);  Kramer  v.  Sanguinetti,  33  Cal.App.2d  303,  91  P . 2d 
604  (1939). 

2/  Jose  v.  Houck,  171  F . 2d  211  (9th  Cir.  1948). 

3/  Gird  v.  California  Oil  Co.,  60  Fed.  531  (C.C.S.D. 

Cal.  1894);  see  Donahue  v.  Meister,  88  Cal.  121,  25  Pac. 

1096,  22  Am. St. Rep.  283  (1891);  cf.  Hagan  v.  Dutton,  20  Ariz. 
476,  181  Pac.  578  (1919)  (notice  placed  in  crevice  in  Rock 
monument).  Contra ,  Buckeye  Min.  Co.  v.  Powers,  43  Ida.  532, 
257  Pac.  833  (1927) . 

4/  Tweedy  v.  Parsons,  217  Cal.  447,  19  P . 2d  497  (1933). 

5/  Pidgeon  v.  Lamb,  133  Cal.App.  342,  24  P . 2d  206 
(1933)".  See  Table  3. 
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prescribed  time  of  the  acts  of  location  required  by  the 
statutes.  1/  J 


Marking  the  boundaries. 


With  mining  claims,  as  with  real  property  generally  the 

tionrinStrdimar^inSS  °n.the  SrOUnd  COntr°l  --  desert- 
tions  in  the  location  notices  or  deeds.  2/  F 


Necessity  of  marking  the  boundary 


videSSeCtl°n  5  °f  ^  Mineral  Location  Law  of  1872  3/  pro- 

"•  *  *  The  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.” 

The  marking  of  the  boundaries  of  a  lode  mining  claim  is 


1/  Erhardt  v.  Boaro,  113  U.S  527  n 

M„,  CO.,  70  Fed.  455  <?th dr  «“»'„?!?«.  , 

0«rT  See!  *3%  “  Si 

246  (  1688)  ;  Sanders  v.  Nob!.,  2^  Zl.' . 

255  u7s.  151  (1921)n8Book1vtljCst^neSM^°’  V‘  ConklinS  Min.  Co., 
(C.C.D.Nev.  1893)  JUStlCe  Mln’  C°-  58  Fed-  106 


3/  30  U.S.C.  §  28  (1964)  . 
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a  necessary  part  of  making  a  valid  location,  1/  and  indeed 
is  the  principal  act  of  location.  2 J  The  object  of  the  re¬ 
quirement  is  to  prevent  floating  or  swinging,  so  that  one  who 
in  good  faith  is  looking  for  unoccupied  ground  in  the  vicinity 
of  previous  locations  may  ascertain  exactly  what  has  been  ap¬ 
propriated,  in  order  to  make  his  location  upon  the  residue.  3/ 

When  a  placer  location  is  made  according  to  legal  sub¬ 
division  on  surveyed  ground,  there  is  no  need,  under  the 
federal  statutes,  to  mark  the  boundaries.  4/  In  fact,  the 
federal  statutes  make  no  mention  of  the  marking  of  the  boun¬ 
daries  of  a  placer  claim  5/  except  in  connection  with  patent 
proceedings.  6/  Where  the  state  statute  so  provides,  monu¬ 
ments  must  be  placed  even  where  a  placer  claim  is  located 


1 J  Vevelstad  v.  Flynn,  230  F . 2d  695  (9th  Cir.  1956); 

Featherston  v.  Howse,  151  F.Supp.  353  (W.D.Ark.  1957);  Pharis 
v.  Muldoon,  75  Cal.  285,  17  Pac .  70  (1888). 

2/  Donahue  v.  Meister,  88  Cal.  121,  25  Pac.  1096,  22 
Am. St. Rep.  283  (1891);  Sarnow  v.  Wood,  130  Cal.App.  568,  20 
P. 2d  364  (1933)  . 

3/  Book  v.  Justice  Min.  Co.,  58  Fed.  106  (C.C.D.Nev. 
1893);  Daggett  v.  Yreka  Min.  6c  Mill.  Co.,  149  Cal.  357,  86 
Pac.  968  (1906);  Pollard  v.  Shively,  5  Colo.  309  (1880); 
Swanson  v.  Koeniger,  25  Ida.  361,  137  Pac.  891  (1913); 

Gleeson  v.  Martin  White  Min.  Co.,  13  Nev.  442  (1878);  see 
United  States  v.  Castillero,  67  U.S.  1  (1863). 

4/  Kern  Oil  Co.  v.  Crawford,  143  Cal.  209,  76  Pac.  1111 
(1903) ,  overruling  White  v.  Lee,  78  Cal.  593,  21  Pac.  363,  12 
Am. St. Rep.  115  (1889);  Pidgeon  v.  Lamb,  133  Cal.App.  342,  24 
P . 2d  206  (1933).  Contra ,  Worthen  v.  Sidway,  72  Ark.  657,  79 
S .W.  777  (1904) . 

5/  Freezer  v.  Sweeney,  8  Mont.  508,  21  Pac.  20  (1889). 
6/  30  U.S .C.  §  35  (1964) . 
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according  to  legal  subdivisions.  1/ 


Sufficiency  of  monuments. 


The  Secretary  of  the  Interior  has,  by  regulation,  pro¬ 
vided  that  a  locator  "should  drive  a  post  or  erect  a  monu- 
ment  of  stones  at  each  corner  of  his  surface  ground”.  2/ 

State  statutes  usually  specify  the  type  of  monument 
which  must  be  used  in  marking  the  boundaries  of  a  claim.  3/ 
The  Colorado  court  has  interpreted  the  word  "posts"  as  used 
m  t  at  state  s  statute  to  include  monuments  not  made  of 
wood,  such  as  a  stone  set  for  a  corner.  4/  Under  a  statute 
lnf  or  substantial  posts",  the  Wyoming  court  has  said 
that  whether  the  monuments  used  complied  with  the  statute 
was  a  question  of  fact.  5/  The  Alaska  court  has  held  the  re 
quirements  of  the  statute  to  be  directory,  not  mandatory.  6/ 


1/ 

(1910)  „ 

Saxton  v. 

2/ 

43  C.F.R, 

3/ 

See  Table 

with  exactness  the 

established.  Butte 

4/  McNulty  v.  Kelly,  141  Colo.  23,  346  P.2d  585  (1959) 

;  sapproving  Pollard  v.  Shively,  5  Colo.  309  (1880)  (stump 
Sc  ?.SSn\rtT,Tl0r  V'  23  Colo  3M  "S 

Fac  505  (1897)  (lettering  cut  in  solid  rock  held  not  a  Dost) 
insofar  as  they  indicate  that  a  post  must  be  of  wood  P  ° 

,  ,  , .  Scoggin  v.  Miller,  64  Wyo.  206,  189  P.2d  677  (1948) 
(timber  4  inches  square  and  20  or  30  inches  long  sunk  10  or  12 
me  es  ln  ground  found  by  lower  court  to  be  "substantial  post") 

6/  Babcock  v.  O'Lanagan,  7  Alaska  171  (1924)-  Waener 
V.  Holland,  10  Alaska  40  (1941).  V  W  gner 


One  who  has  actual  knowledge  of  the  boundaries  of  the 
claim  cannot  question  the  sufficiency  of  the  monuments,  1/ 
and  if  the  monuments  are  such  that  a  person  coming  on  the 
ground  would  have  no  serious  difficulty  in  tracing  the 
boundaries  of  the  claim,  the  monuments  are  sufficient  even 
if  not  in  strict  compliance  with  the  state  statute.  2/ 


3 .  Sufficiency  of  marking  the  boundaries. 


Whether  the  marking  of  the  boundaries  is  sufficient  is 
a  question  of  fact,  to  be  determined  from  the  circumstances 
of  the  case.  3/  Any  marking  on  the  ground,  whether  by  stake, 
monument,  mounds,  or  written  notice,  whereby  the  boundaries 
of  the  location  can  be  readily  traced,  is  sufficient  under 


1/  Wagner  v.  Holland,  10  Alaska  40  (1941);  Scoggin 
v.  Miller,  64  Wyo .  206,  189  P . 2d  677  (1948). 

2/  Babcock  v.  O'Lanagan,  7  Alaska  171  (1924). 

3/  Charlton  v.  Kelly,  156  Fed,  433  (9th  Cir.  1907); 
DuPrat  v.  James,  65  Cal.  555,  4  Pac .  562  (1884);  Taylor  v. 
Middleton,  67  Cal.  656,  8  Pac.  594  (1885);  Sarnow  v.  Wood, 
130  Cal.App.  568,  20  P . 2d  364  (1933). 
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the  federal  statute.  1/  State  statutes  are  more  specific  in 
ea^nrUirementSi’  and  general]y  Provide  for  monuments  at 

state'  ^  °f  the  claim‘  In  addition  some 

.  statutes  require  that  monuments  be  placed  at  the  end 

"terS  for  wh<?re  the  vein  crosses  the  end  line)  or  at  the 

side  centers  of  the  claim.  2/  Courts  are  liberal  in  constru- 

mg  e  provisions  of  the  state  statutes  relating  to  the 

statitfs°i,  an^hieS;  and  substantial  compliance  with  such 
is  all  that  is  required.  3/  On  the  other  hand  the 


522  vn  /r°rl!  Noonday  Min .  Co.  v.  Orient  Min.  Co..  1  Fed. 

)  533  (C.C.D.Cal.  1880)  !  duniter  Min  Cn  j  ^ 

Min.  Co.,  11  Fed.  666  Cc  r  n  r.i  mu  '  £°\v-  Bodle  Consol, 

m!":  Co°:  *vf ^Brown , ^119 

ei"raSMcKi^:;rS:;rM;n  ^  loc»“‘Y°tlCe  may  be^ugicl! 

Thurston  ™ 

end  ^^heloS  -e^^wlt^n  Scf^Li^r^  ” 

lode,  has  been  said  to  £  sSicient  North^^  °f  ^ 

v.  Orient  Min.  Co.,  1  Fed.  522,  533 (CC D  5al°°l8801 ^ ’  C°* 
eeson  y.  Martin  White  Min.  Co.,  13  Nev.  442  (1878)^’  Si  * 

monument  "at  theater  o/eaT  "d^f’  ^  Placing  °f  3 
custom,  extends  either  ^  by 

each  side  of  the  center  linp  a  j  •  .  lm  of  the  gulch,  or  on 
pass  an  area  of  20  acres  has  h^S  suff!c|-ent  to  encom- 

v.  Gardiner,  1  Alaska  641  (1902) ^  6  sufflclent*  Loeser 

2/  See  Table  5. 

..'ssrs.’i  srs  ^a- « <9th  c?-  ^ 

^.lSi  (18 SI,-  6\“Td:c“""°Ck 

mg  Co.  v.  Colorado  Li^^lTMineral  Co  IQ  w  l  t  Smelt" 
Colo.  1884).  erai  Co.,  19  Fed.  78  (C.C.D. 
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requirements  of  the  federal  and  state  statutes  are  not  auto¬ 
matically  complied  with  merely  by  setting  monuments  at  the 
places  specified  by  the  state  statute.  Where  the  country 
is  broken,  and  the  view  from  one  corner  of  the  claim  to 
another  is  obstructed  by  intervening  gulches  and  timber  and 
brush,  it  may  be  necessary  to  blaze  trees  along  the  lines, 
or  cut  away  the  brush,  or  set  more  monuments  at  such  dis¬ 
tance  that  they  may  be  seen  from  one  to  another,  or  dig  up 
the  ground  in  such  a  way  as  to  indicate  the  lines,  so  that 
the  boundaries  may  be  readily  traced.  1/ 

The  locator  may  adopt  the  monuments  already  on  the 
ground,  2 /  by  repairing  or  renovating  them  as  necessary.  3/ 

In  a  number  of  states,  the  statutes  specifically  provide 
for  witness  corners  where  it  is  impossible  or  impracticable 
to  place  a  monument  precisely  on  the  corner  or  angle  point 
of  the  claim.  4/  These  provisions  have  been  held  inapplic¬ 
able  where  the  setting  of  the  true  corner  is  merely  difficult 
or  inconvenient .  5 / 


1/  Ledoux  v.  Forester,  94  Fed.  600  (C.C.D.Wash.  1899); 
Charlton  v.  Kelly,  156  Fed.  433  (9th  Cir.  1907).  Alaska  and 
Washington  specifically  so  provide  by  statute.  Alaska  Stat. 

§  27.10.030  (Supp.  1968);  Wash .Rev . Code  Ann.  §  78.08.060 
(Supp .  1968) . 

2/  Campbell  v.  McIntyre,  295  Fed.  45  (9th  Cir.  1924); 
Hagan  v.  Dutton,  20  Ariz .  478,  181  Pac .  578  (1919);  Jackson 
v.  Prior  Hill  Min.  Co.,  19  S.D.  453,  104  N.W.  207  (1905); 
Bergquist  v.  West  Virginia -Wyoming  Copper  Co.,  18  Wyo .  234, 

106  Pac.  673  (1910) . 

3/  Brockbank  v.  Albion  Min.  Co.,  29  Utah  439,  82  Pac. 
473  (1905). 

4/  See  Table  6. 


5/  Croesus  Min.,  Milling  &.  Smelting  Co.  v  Colorado 
Land  &  Mineral  Co.,  19  Fed.  78  (C.C.D.Colo.  1884);  Beals  v. 
Cone,  27  Colo.  473,  62  Pac.  948,  83  Am. St. Rep.  92  (1900). 
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One  who  has  actual  knowledge  of  the  boundaries  of  a 
Cj.aim  cannot  attack  the  sufficiency  of  marking  its  boundaries.  1/ 

4 .  Time  for  marking  the  boundaries. 


A  locator  frequently  marks  the  boundaries  of  a  claim 
before  he  has  discovered  a  vein  or  lode,  or  valuable  mineral 
within  the  boundaries  of  the  claim.  Since  the  order  in 
which  the  various  acts  of  location  are  performed  is  immate¬ 
rial,  the  locator  need  not  re-mark  his  claim  after  making  a 
discovery.  In  such  a  case,  the  rights  of  the  locator  will 
run  from  the  date  of  the  discovery.  2/ 


of 


S?a,t?  statutes  usually  provide  for  a  certain  period 
time  within  which  to  mark  the  boundaries  of  a  claim  3/ 

n°Kti?e  iS  sPecified>  the  locator  has  a  reasonable  time 
within  which  to  mark  his  boundaries.  4/  Failure  to  mark  the 
boundaries  within  the  prescribed  time  is  not  fatal  if  done 
before  an  adverse  claim  to  the  ground  is  made.  5/ 


y 

(1940)  . 
2/ 


1/  Erhardt  v.  Bowling,  36  Cal.App  2d  503,  97  P.2d  1010 


3/ 


Erwin  v.  Perego,  93  Fed.  608  (8th  Cir.  1899). 
See  Tables  7  and  8. 


Doe  v-  Waterloo  Min.  Co.,  70  Fed.  455  r9th  r ir 

1895);  DeWitt  v.  Sides,  81  Cal.App.  643,  254  Pac  668  U9 27)  • 

Gieeson  v.  Martin  White  Min.  Co.,  13  Nev  442  n878->-  it  •  ’ 

Min  &  Mi  1  1  Pn  ,T  T  •  .  i  *  lNev*  (18/8);  Union 

.  6c  Mill.  Co.  v.  Leitch,  24  Wash.  585,  64  Pac  829  8S 

Am. St. Rep.  961  (1901)  Cont-r*  rac  * 

29,  38  Pac.  76  (1894)!  Pdtterson  v-  Tarbell,  26  Ore. 

522  (?'c  nrlf"  Min’  Co  •  v'  Orient  Min.  Co.,  1  Fed. 

Co.,  11  Fed.  666  (C.c!d  Cal  r  16  Conso1-  Min¬ 

is  0reSmU2  Is^ac  ^9  6  7 
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During  the  statutory  period  allowed  for  perfecting  his 
location,  and  before  he  has  placed  any  boundary  monuinents 
on  his  claim,  1/  a  lode  locator  may,  even  to  the  prejudice  of 
intervening  claimants,  "swing"  his  claim  so  as  to  include 
within  his  boundaries  ground  not  covered  by  his  location 
notice,  provided  that  his  claim  then  includes  the  true  course 

of  the  vein.  2/ 

If  the  locator  does  not  specify  the  number  of  feet 
claimed  in  each  direction  from  the  point  of  discovery ,  he 
will  be  protected  against  intervening  claims  only  to  the 
extent  of  750  feet  in  each  direction.  3/ 

The  courts  are  quite  reluctant  to  accord  placer  locators 
to  the  right  to  "swing"  their  claims.  4/ 


5 .  Maintenance  of  monuments . 


Once  the  boundaries  are  marked,  the  claimant  has  complied 
with  the  requirements  of  the  statute,  and  he  need  not,  in 
order  to  preserve  his  possession  as  against  rival  claimants, 
maintain  or  restore  the  monuments  if  they  are  obliterated 


1/  Wiltsee  v.  King  of  Arizona  Min.  6c  Mill.  Co.,  7  Ariz . 
95,  60  Pac.  896  (1900);  see  Golden  Fleece  G.  6c  S.  Min.  Co.  v. 
Cable  Consol.  G.  &  S.  Min.  Co.,  12  Nev.  312  (1877). 

2/  Sanders  v.  Noble,  22  Mont.  110,  55  Pac.  1037 
( 1899)". 

3/  Erhardt  v.  Boaro,  113  U.S.  527  (1885);  Bramlett 
v.  Flick,  23  Mont.  95,  57  Pac.  869  (1899). 

4/  see  Biglow  v.  Conradt ,  159  Fed.  868  (9th  Cir.  1908); 
Hall  v.  McKinnon ,  193  Fed.  572  (9th  Cir.  1911);  Weed  v.  Snook, 
144  Cal.  439,  77  Pac.  1023  (1904);  Phillips  v.  Brill,  17  Wyo . 

26,  95  Pac.  856  (1908)  . 
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without  his  fault.  1/  Hnupuor  ,•  ^  .u 


When 


a  government  contest  is  initiatpd  hv  Tt  •  *.  j 

marked  tha^it  J  ’  the  govemmln^exa* -aim 

seeking  to  determine  ,*  e  «  a  •  y  7  government  examiners 

limits  of  the  cUto  3/  dlScovery  ha*  been  made  within  the 


SO 


C •  Discovery  work. 


^  ‘  Necessity  of  discovery  work. 


Neither  a  discovery  shaft  nor  other  discovery .work  is 


666  (tc.OJcLle“8Si?:  LVv  Mi..  Co.,  11  Fed . 

it*  <fi,C;?-”r-  “**>  *  «»  i.lKSi.'SvS- '5658(?c  V06' 

<»6,i  Sackvi  v.  1„T '  <?“  ,  . 

80  Pa^  400y(1905r kpoiurdlveSSh;  S6einfield.  6  Ariz.  245, 
of.  Cardoner'u.  Stmi„  C™.„i  i""1?'  5  Col°'  305  <18»»> 

5l7  (C.C.D.Ida.  1911) 67  01'  Mln'  &  MiU  C°'>  193  Fed. 

72  i.D.  367n(1965)tateS  V'  IndePendent  Quick  Silver  Co., 
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required  by  the  federal  mining  laws.  1/  In  Walsen  .v^ 

Gaddis,  2/  however,  the  court  says  that  the  Mineral  Location 
Law  of  1872  requires  a  discovery  shaft  within  the  boundaries 
of  each  mining  claim,  thus  falling  into  the  common  error  of 
•confusing  the  requirement  imposed  by  the  federal  mining  laws 
that  there  be  a  discovery  of  a  vein  or  lode  within  the  limi  s 
of  the  claim  with  the  requirement  imposed  by  state  law  that 
the  locator  sink  a  discovery  shaft  on  his  claim  The  dis- 
tinction  between  discovery  and  the  discayerx_sh§lL  has  been 
recognized  by  the  leading  authorities  on  mining  law ,  3/  and 
was  discussed  by  the  Secretary  of  the  Interior  in  Unite_ 
States  v.  Arizona  Manganese  Corp .  :  4_/ 

"All  the  mining  law  requires  as  to  discovery 
is  the  finding  of  the  mineral  on  the  claim  suffi¬ 
cient  in  quantity  and  quality  to  justify  its  pur¬ 
suit  under  the  reasonable  expectation  of  opening 
a  paying  mine.  It  is  not  required  that  the  dis-  _ 
covery  shall  be  on  any  particular  part  of  the  claim, 
nor  does  the  Federal  law  prescribe  any  method  or 
any  specific  character  of  work  as  a  requisite  to  a 


1/  But  see  43  C.F.R.  §  3413.2  (1968): 

"The  claimant  should,  therefore,  prior  to 
locating  his  claim,  unless  the  vein  can  be  traced 
upon  the  surface,  sink  a  shaft  or  run  a  tunnel  or 
drift  to  a  sufficient  depth  therein  to  discover  and 
develop  a  mineral -bearing  vein,  lode,  or  crevice, 
should  determine,  if  possible,  the  general  course 
of  such  vein  in  either  direction  from  the  point  ol 
discovery,  by  which  direction  he  will  be  governed 
in  marking  the  boundaries  of  his  claim  on  the 

surface . " 

2/  118  Colo.  63,  194  P.2d  306  (1948). 

3/  2  Lindley,  Mines  §  337  (3d  ed .  1914);  Morrison, 

Mining  Rights  29  (16th  ed .  1936) . 


4/  57  ID.  558  (1942) . 


MondfdiSSOVery'  ThC  n°tion  that  311  mineraliza- 
i°n  f°und  in  one  discovery  shaft,  irrespective  of 

the  fact  that  it  penetrates  more  than  one  claim 

that  ^  £°ftidered  3  Single  disc°very,  seems  to  imply 
that  a  shaft  is  one  of  the  indispensable  components 

itself  totIny’H-The  f3Ct  °f  disc°very  is  a  Let  of 
itself  totally  disconnected  with  the  idea  of  a 

process  of  location  subsequent  to  discovery 

locator  may  have  a  location  contemplated  by 

lvChe°had  ^eViS6d  Statutes>  although  technical- 
ly  he  had  no  discovery  shaft." 

State  statutes  or  local  rules  may  validly  reauire 

M°7,27r,°/  u’Cn"y  ”°rk  *n<1  “y  •peclf>'  th*  «"™”t  of 

A  failure  substantially  to  comply  with  the  discovery 


Betts1'.  St^oLYlOO1^  “”>5. 

(1907)^O35°Mont“337°'90'pfcrk177  (1907^  ‘s ^ ’  89  3°2  ' 

24  Nev.  379  33  pac  q on  77‘A  c  Sissons  v.  Sommers, 

Erhardt  v!  Boaro  U3  J  S  52f  315  (18"^  ^ 

v.  Baker,  196  U.S.  119  (1905).  85  ’  B  t£  Clty  Water  Co’ 

051  (T951)“12m*S"PJ"’“5  l“.°  C42"*2272p  P'2d 

SSS.?—1-  “*•  *■  354LJ273?“'8fP292‘»j 

3/  Murray  v.  Osborne,  33  Nev.  267,  111  Pac .  31  (1910). 
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work  requirement  invalidates  the  location.  1/ 


2 .  Character  of  the  work. 

State  statutes  generally  require  the  sinking  of  a  shaft 
of  a  certain  size  and  depth,  or  its  equivalent.  2/  In  some 
states,  the  vein  located  must  be  exposed  in  the  shaft,  and 
in  these  states,  failure  to  sink  the  shaft  to  a  depth  suffi¬ 
cient  to  expose  the  vein  is  not  substantial  compliance  with 
the  requirement  of  the  law.  3/  Several  states  require  dis¬ 
covery  work  to  be  performed  on  placer  claims.  4/ 

Modern  exploration  techniques  have  made  possible  the 
discovery  of  mineral  deposits  hundreds  and  even  thousands 
of  feet  beneath  the  earth's  surface.  Recognizing  the  hard¬ 
ship  imposed  by  requiring  the  locator  to  sink  a  discovery 
shaft  to  such  a  depth,  and  the  lack  of  any  necessity  for  such 
a  shaft  on  each  claim  of  a  contiguous  group,  many  states 
have  in  recent  years  enacted  legislation  permitting  other 
types  of  work,  usually  drilling,  to  be  performed  in  lieu  of 
sinking  a  discovery  shaft.  5/ 


3 .  Place  of  shaft  or  other  discovery  work. 

The  discovery  shaft  must  be  within  the  limits  of  the 


1 /  Id . ;  Hedrick  v.  Lee,  39  Ida.  42,  227  Pac .  27  (1924); 

White  v.  Ames  Min.  Co.,  82  Ida.  71,  349  P . 2d  550  (1960); 

Adams  v.  Benedict,  64  N»M.  234. 

2/  See_  Table  9. 

3/  Adams  v.  Benedict,  64  N.M,  234,  327  P . 2d  308  (1958). 
4/  See  Table  10, 

5/  See  Table  9. 
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-A  !haft  °r  °ther  workinS  outside  the  boundaries 
oi  the  claim  does  not  comply  with  the  requirements  of  the 

claimte2/eVThetshaft  Und*rgrou"d  w°rkings  extend  onto  the 
ciaim.  i]  The  shaft  need  not  be  entirelv  i  • 

provided  that  the  portion  which  is  within  S^JSSr?^ 

claim  is  of  such  dimensions  as  to  comply  with  the  statute 

The  Wyoming  statute  requires  the  discovery  shaft  to  ho 

“T.  j- 

^-he  absence  of  such  a  <?tat-nfp  j,*  .  — ' 

be  on  the  c.ntet'u*."!"^.^, "**<■ 

d,Sc„™*,d,ir';!,,.S?‘fl/,“e  "0t  be  PUcd  «  til.  pome  of 
y.  7/  In  Colorado,  however,  the  validity  of  the 


3/ 


(1958^  Ad3mS  V'  Benedict>  64  N‘Mex-  234,  327  P.2d  308 

P.=  .  Hi  (?9“",C“  »„t"  M7?"oVp.e*rn7'<go7rt',3t27',89 

Brewstei  v.  Shoemaker,  28  Colo.  176,  63  Pac  309 ^ 

793,  89  Am. St. Rep.  188  (1900).  ’  9>  53  L,R,A* 

(1909 y.  Nichols  v-  Williams,  38  Mont.  552,  100  Pac.  969 

4/  Wyo.Stat.Ann.  §  30-25  (1967). 

373  (r957)G1°be  Mln‘  C°'  V-  Anderson>  78  Wyo.  17,  318  P.2d 

(1897J-7  Tayl°r  V‘  Parer>teau,  23  Colo.  368,  48  Pac.  505 

,,0.07  Parson  v.  Kazange,  158  Cal.App.2d  779  323  p  9h  s77 

(1958);  0 'Donne 1  v.  Glenn,  8  Mont.  248  19  Pac  302  118883 

Gibson  v.  Hjul ,  32  Nev.  360,  108  Pac  7SQ  fmfm,  (1888)  ’ 
Ralston  Min.  Co .  v  Mt  ndri-L  TT  9  (1910);  Tonopah 

248  Pac.  833  (1926).  *  nited  Mines  Co.,  49  Nev.  420, 
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location  depends  upon  what  is  found  in  the  discovery  shaft.  1 J 


4 .  Time  for  performance  of  discovery  work. 

State  statutes  may  validly  prescribe  the  time  within 
which  the  discovery  work  is  to  be  performed,  2/  and  the  states 
have  generally  fixed  the  time  by  statute.  3/  In  the  absence 
of  a  statute  or  local  rule,  the  discovery  work  must  be  com¬ 
pleted  within  a  reasonable  time  from  the  date  of  discovery.  4/ 
Where  the  time  for  performing  the  discovery  work  has  been 
fixed,  the  claimant  has  neither  the  authority  nor  the  power 
to  extend  or  enlarge  that  period  of  time,  for  his  own  conven¬ 
ience,  by  relocating  his  own  claim.  5/  If  the  discovery  work 
is  not  performed  within  the  period  allowed,  the  locator's 
right  of  exclusive  possession  ceases,  and  he  holds  the  claim 
thereafter  by  virtue  of  his  pedis  possessio  only,  6/  and  until 
he  has  completed  the  discovery  work  anyone  who  enters 


1/  Van  Zandt  v.  Argentine  Min.  Co.,  8  Fed.  725  (C.C.D. 
Colo.” 1881);  Terrible  Min.  Co.  v.  Argentine  Min.  Co.,  89  Fed. 

583  (C.C.D. Colo.  1883);  Cheesman  v.  Shreve ,  40  Fed.  787  (C.C. 
D.Colo.  1889);  McMillen  v.  Ferrum  Min.  Co.,  32  Colo.  28,  74 
Pac.  461,  105  Am. St. Rep.  64  (1902);  Fleming  v.  Daly,  12  Colo. 

App.  439,  55  Pac.  946  (1899).  Query  as  to  the  effect  of  Colo. 

Rev . Stat . Ann .  §  92-22-6(2)  (1964). 

2/  Northmore  v.  Simmons,  97  Fed.  386  (9th  Cir .  1899) . 

3/  See  Tables  7  and  8. 

4/  Murley  v.  Ennis,  2  Colo.  300  (1874);  Patterson  v. 
Hitchcock,  3  Colo.  533  (1877). 

5/  Ingemarson  v.  Coffey,  41  Colo.  407,  92  Pac.  908  (1907) . 

6/  See  Eureka  Exploration  Co.  v.  Tom  Moore.  Min.  6c  Mill. 
Co.,  52  Col o7  623,  123  Pac.  655  (1912);  Hedrick  v.  Lee,  39  Ida. 
42,  227  Pac.  27  (1924);  White  v.  Ames  Min.  Co.,  82  Ida.  71, 

349  P. 2d  550  (1960) . 
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H?bly  may  locfte  the  ground.  1/  The  failure  to  complete 
the  discovery  work  within  the  required  time  may  be  cured  bj 

the  completion  of  the  work  before  adverse  claims  attach.  2/ 

In  Calif°mia,  the  locator  who  fails  to  complete  the 
scovery  work  within  the  required  time  is  prohibited  from 
relocating  the  claim  for  a  period  of  three  years  3/  however 
in  California  as  elsewhere,  the  locator  may  complete  his 

iuzzz  i°,rk’  th«"8h  i‘»’  cpi.s  i:. 


D.  Recording . 


1. 


Necessity  of  recording. 


off iin§  ht0  -Udatni:nci:rtoefS:  ^record  InX^ 

an  amended^ot ice ^f aiocation^s ta ting6 that  1Cal"h  ^  °f  reCOrd’ 

pose  obtaining  the  benef"^^^^^^  f°r  ^  ^ 


- J  Lockhart  v.  Johnson.  181  U  S  si fi  nonn.  it  i  i_ 

Henry,  38  Colo.  393,  88  Pac  449  119061  •  aL!  ^  3Sh  V' 

64  N.M.  234,  327  P.2d  308  (1958).  9°6> ’  V'  Benedlct> 

2/  Mclnnis  v.  Egbert,  8  Colo.  41,  5  Pac.  652  (1884). 

.  Cal . Pub . Res .Code  §  2307  (West  Supp  1968)  A 

similar  statute  relat-ino-  „  v  RR*  i^oo;  .  A 

constitutional  in  ,  a  8  assess">ent  work  was  declared  un- 
P  2d  931  (1945)  °n  V‘  HerrinSton,  71  Cal.App.2d  565,  16 

304,  &  p"S' T1U(ll^UU"d  C°"  138 

— /  ^0  U.S.C.  §  501  (1964);  ic).  §  521. 
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The  Uraniferous  Lignite  Act  of  1955  provides  for  the 
validation  of  certain  mining  claims  and  requires  the  owner  of 
a  mining  claim  seeking  to  validate  his  claim  to  file  for 
record,  both  in  the  office  where  the  location  notice  or  certi¬ 
ficate  is  of  record  and  in  the  land  office  of  the  Bureau  of. 
Land  Management  for  the  state  in  which  the  mining  location  is 
situated,  an  amended  notice  of  location  stating  that  such 
notice  was  filed  pursuant  to  the  provision  of  the  Act  and  for 
the  purpose  of  obtaining  the  benefits  of  the  Act.  1/  Also,, 
under  this  Act,  a  locator  who  locates  a  seam,  bed,  or. deposit 
of  lignite  containing  valuable  source  material  must  file  a 
copy  of  the  location  notice  in  the  land  office  of  the  Bureau 
of  Land  Management .  2 / 

The  Mining  Claims  Rights  Restoration  Act  of  1955  pro¬ 
vides  that  the  owner  of  a  mining  claim  located  on  lands 
which  were,  after  such  location,  withdrawn  for  power  develop¬ 
ment  or  power  sites,  must  have  filed  for  record  a  copy  of  the 
location  notice  of  the  claim  in  the  United  States  district 
land  office  of  the  land  district  in  which  the  claim  is  situ¬ 
ated  within  one  year  after  August  11,  1955.  Location  notices 
of  locations  made  after  the  passage  of  the  Act  must  be  filed 
in  the  land  office  within  sixty  days  of  location.  3/  Not¬ 
withstanding  the  generally  recognized  rule  that  where  no. 
penalty  is  provided  in  a  statute,  none  can  be  assessed,  it 
was  concluded  by  the  Solicitor  that  failure  to  file  a  location 
notice  as  specified  in  the  Act  resulted  in  a  forfeiture  of 
the  claim.  4/  This  view  found  no  favor  in  court,  3/  and  in 
B .  E .  Bumaugh ,  6/  the  Secretary  said: 


1/  Id.  §  541a. 

2/  Id.  §  541. 

3/  id.  §  623;  43  C.F.R.  §  3536.1(c)  and  (d)  (1968). 

4/  Opinion  of  the  Solicitor,  64  I.D.  393  (1957). 

5/  The  Solicitor's  opinion  was  discussed  and  disagreed 
with  In  MacDonald  v.  Best,  186  F.Supp.  217  (N.D.Cal.  1960). 

6/  67  I.D.  366  (1960) . 
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Although  this  Department  does  not  agree  with 
the  court ' s  interpretation  of  the  1955  act,  the 
Department  is  accepting  the  court’s  decision 
because  the  question  presented  has  been  determined 
not  to  be  of  great  administrative  importance.” 


With  the  exception  of  the  special  situations  just 
mentioned,  the  federal  mining  laws  do  not  require  the 
recording  of  a  location  notice  or  location  certificate  1/ 
and  where  there  is  no  state  statute  or  local  rule  making" 
such  a  requirement,  the  failure  to  record  a  location 
notice  or  certificate  does  not  work  a  forfeiture  of  the 


.-/  re§ulation  the  Secretary  of  the  Interior 

requires  that  copies  of  all  mining  locations  located  in 
Death  Valley  National  Monument  and  filed  in  the  Office  of 
e  County  Recorder  shall  be  furnished  to  the  Office  of  the 

yTelTaslT)’  *?‘Va1lley1,Natlonal  Monument-  36  c  f.r 

L ■ dh(1968)'  Similarly,  by  regulation  the  Secretary  of 
Agriculture  requires  that  the  locator  of  a  mining  claim  witl 

of  the  IJi0rb^k  Wildlife  Preserve  must  (1)  file  a  true  copy 
the  location  notice  with  the  Forest  Supervisor  of  the 

Harney  National  Forest  within  10  days  after  posting  the  loc; 
tion  notice,  and  (2)  file  a  true  copy  of  the  location  cer- 

tificat6  a  3upervisor  withi"  10  days  after  the  cer- 

■^he  ref Ve-flled  f°r  record‘  36  C.F.R.  §  251.11(a)  (1964). 
,  iT-fa  atl0ns  lssued  by  the  Secretary  of  Agriculture  undei 
the  Wilderness  Act  provide  that  a  person  locating  a  mining 

f i lehnhhe^of f°nal  l**?*  Wilderness  ^t,  within  30  day!, 
pfnf  m  °fflCe  °f  the  Forest  Supervisor  or  District 

the8lfcara  Wri“e"  n°Vce  °f  his  Post  Office  address  and 
the  location  of  that  mining  claim".  Id.  §  251  83  fal  Tr 

is  not  clear  from  the  language  of  theTegkiion  whether  fhe 
stateestatute  **  “  ^  loCation  notice  required  by  the 
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claim.  1/  The  courts  are  reluctant  to  declare  forfeitures, 
and  even  in  those  states  where  recording  is  required,  fail¬ 
ure  to  do  so  will  not  work.  &.  forfeiture  in  absence  of  a 
statute  specifically  providing  for  a  forfeiture.  2/  Al¬ 
though  some  statutes  provide  that  unless  the  location 
notice  or  certificate  is  made  and  recorded  in  the  manner 
provided  by  law  it  is  void,  3/  only  the  record  is  void,  not 
the  location.  4/ 

The  purpose  of  the  rules  and  statutes  providing  for  the 
recording  of  location  notices  or  certificates  is  to  impart 
constructive  notice  to  subsequent  locators  of  the  existence 
of  the  claim,  and  its  boundaries  and  extent,  so  that,  as  to 
persons  having  actual  knowledge  of  these  matters,  defects  in 


1/  Haws  v.  Victoria  Copper  Min.  Co.,  160  U.S,  303 
(1895);  Sturtevant  v.  Vogel,  167  Fed.  448  (9th  Cir.  1909). 

In  Arkansas,  recording  is  required  by  local  custom,  and  a 
claim  is  not  valid  until  recorded,  except  possibly  as  against 
persons  having  actual  knowledge  of  the  location.  Dye  v. 
Duncan,  Dieckman  &  Duncan  Min.  Co.,  164  F.Supp.  747  (W.D.Ark. 
1958).  In  states  where  the  recording  of  a  location  certifi¬ 
cate  is  required,  the  location  notice  need  not  be  recorded. 
Peters  v.  Tonopah  Min,  Co,,  120  Fed.  587  (CoC.D.Nev.  1903). 

2/  Jupiter  Min.  Co.  v.  Bodie  Min.  Co.,  11  Fed.  666 
(C.C.D.Cal.  1881);  Zerres  v.  Vanina,  134  Fed.  610  (C.C.D.Nev. 
1905);  Clark-Montana  Realty  Co,  v.  Butte  &  Superior  Copper  Co 
233  Fed.  547  (D.Mont.  1916);  Johnson  v.  Ryan,  43  N .M.  127, 

86  P . 2d  1040  (1939);  Atherley  v.  Bullion  Monarch  Uranium  Co., 

8  Utah  2d  362,  335  P . 2d  71  (1959). 

3/  See,  e.g.,  Colo .Rev . S tat .Ann .  §  92-22-4  (1963). 

4/  Zerres  v.  Vanina,  134  Fed.  618  (C.C.D.Nev.  1905), 
Ford  v.  Campbell,  29  Nev,  578,  92  Pac .  206  (1907).  But_see 
Nev.Rev.Stat .  §  517.050  (1967). 
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the  recorded  notice  or  certificate  are  immaterial  1/ 

r“ord io“““ 


Contents  of  record . 


provides: l0n  5  °f  th*  Mineral  Locati°n  Law  of  1872  3/ 


after  records  of  mining  claims  here¬ 

after  made  shall  contain  the  name  or  names  of  the 

locators  the  date  of  the  location,  and  such  a 
description  of  the  claim  or  claims  located  by 
reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim." 

ofYpJacei  cUimCe4/C°statn  °r  re«uirements  for  the  record 
addition  fn  i-h  -l  ~  State  statutes  generally  require  in 


Co.,  %9  UBStt:i2&(19l9r0LfOPPer  C°;  v'  cl«k-Montana  Realty 

v.  Butte  &-Superi^9J2;eri^3C;eaf  1?frMRealty  C°‘ 

Claybaughv.  Gancarz ,  81  Nev . 398  P .’ 2d  695  ( 19651  •  Gl^h ' 
Min.  Co.  v.  Anderson,  78  Wyo  17  318  p  ij  ,,,  ’  Globe 

v.  Havener,  135  Mont.  437,  Yo  P ’ 2d110842H q  Y  ( :uHarvey 

Miller,  14  Utah  2d  82,  377  P.2d  781  MqY  Y  Bradshaw  v- 
statute  speci f i ca  1 1  do  .  .  (1963).  The  Montana 

702  (1961),  y  Pr°vides .  Mont . Rev . Codes  Ann.  §  50- 


2/  Johnson  v.  Ryan,  43  N  M 
pC$drn  (i9?9)Ui°n  M°narch  IJranium 


127,  86  P .  2d  1040  (1939); 
Co.,  3  Utah  2d  362,  335 


3/  30  U.S.C.  §  28  (1964). 

4/  Freezer  v.  Sweeney,  8  Mont.  508,  21  Pac.  20  (1889). 


486 


and  the  general  course  of  the  lode,  and  in  states  in  which  the 
location  notice -location  certificate  system  is  used,  the  re¬ 
corded  location  certificate  may  be  required  to  contain  informa¬ 
tion  regarding  the  performance  of  location  work.  If 


3 .  Sufficiency  of  description. 


The  most  commonly  asserted  defect  in  recorded  location 
notices  or  location  certificates  is  that  the  description  is 
not  sufficient  to  identify  the  claim.  The  liberality  of  the 
rules  to  be  applied  in  determining  the  sufficiency  of  the 
description,  and  the  reasons  for  such  liberality  are  well 
stated  in  Farmington  Gold -Min.  Co.  v.  Rhymney  Gold  &  Copper 
Co. :  2/ 

''With  just  how  much  accuracy  the  description 
of  a  mining  claim,  in  reference  to  a  natural  object 
or  permanent  monument,  must  be  stated  in  the  notice 
of  location,  is  not  set  forth  in  the  statute,  and 
where,  as  in  this  case,  the  location  was  evidently 
made  in  good  faith,  we  are  not  disposed  to  hold  the 
locator  to  a  very  strict  compliance  with  the  law 
in  respect  to  his  location  notice.  If,  by  any 
reasonable  construction,  in  view  of  the  surrounding 
circumstances,  the  language  employed  in  the  descrip¬ 
tion  will  impart  notice  to  subsequent  locators,  it 
is  sufficient.  Prospectors,  as  a  rule,  make  no 
pretensions  of  scholarship  or  of  the  art  of  composi¬ 
tion,  are  neither  surveyors  nor  lawyers,  and  if,  in 
their  notice  of  location,  technical  accuracy  of 
expression  were  an  absolute  requirement,  the  object 
of  the  law,  which  doubtless  is  the  encouragement  and 
benefit  of  the  miners,  would  in  many  cases  be  frustrat¬ 
ed,  and  injustice  would  result,  by  the  disturbing  of 
possession  after  much  hard  labor  performed  and  money 


1/  See  Tables  11  and  12. 

2/  20  Utah  363,  58  Pac .  832,  77  Am. St. Rep.  913  (1899). 
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in  good  faith  expended.”  1/ 

out  it/t16  re?^lrements  of  the  description  itself  were  spelled 
°Ut  ln  L^vendge  y.  Henessv  9/  as  follows:  spelled 

reauire  ^  statute,  it  is  true,  does  not 

equire  that  the  declaratory  statement  contain  a 
escription  by  metes  and  bounds.  .  .  but  it  does 
require  that,  taking  the  discovery  as  the  initial 
poxnt  the  boundaries  be  so  definite  and  certain  as 
that  they  can  be  readily  traced.  .  .  ,  and  that  the 
declaratory  statement  contain  directions  which  Sen 

“  JlTf'  *"*«*  »  person  of 

intelligence  to  find  the  claim  and  run  its  lines 

Sts  noSe^S1"^1081  precision  as  to  measure-  ' 
oerS  O  S  1  accuracy  of  expression  is  ex- 
p  cted,  the  degree  of  accuracy  that  is  required  is 

indicated  by  the  fact  that  the  locator  af tel  his 
discovery  had  30  days  in  which  to  definitely  „cer- 

anOS  COUrse  of  the  vein  and  mark  his  boundaries 
and  30  days  more  in  which  to  file  his  declarator 

KSLd"vlblns  his  °1*1"  *■>  “ -!• 


P  2d  £75  fff^fTT’RS?hlage5e^  v'  Citing,  116  Cal.App.  489  2 

Sculpture,  Inc.,  6  Utah  2d'385,  314  P .  2d *842  0957)  M°Untain 


(1899) 


2/  48  Mont.  58,  135  Pac.  906  (1913). 

3/  Accord,  Bramlett  v.  Flick,  23  Mont.  95,  57  Pac. 


869 
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posted  upon  it.  1/  In  states  using  the  recorded  location 
notice  system,  it  would  seem  that  a  description  which  may 
not  be  sufficient  when  appearing  on  the  record  could,  when 
taken  in  connection  with  the  position  of  the  place  where  it 
-is  posted,  be  sufficient  so  as  to  render  the  posted  notice 
valid.  2/ 

Whether  the  description  is  sufficient  is  usually  a 
question  of  fact,  3/  although  a  description  may  be  so  de¬ 
ficient  on  its  face  as  to  be  insufficient  as  a  matter  of  law.  4/ 


4 .  Time  of  recording. 


State  statutes  generally  provide  that  a  location  notice 
or  certificate  shall  be  recorded  within  a  certain  period 


1/  Gird  v.  California  Oil  Co.,  60  Fed.  531  (C.C.S.D. 
Cal.  1894);  Gleeson  v.  Martin  Mining  Co.,  13  Nev.  442 
(1878) . 

2/  See  Carter  v.  Bacigalupi,  83  Cal.  187,  23  Pac.  361 
(1890)";  cf7~ “Gird  v.  California  Oil  Co.,  60  Fed.  531  (C.C.S.D. 
Cal.  1894).  Contra ,  Deeney  v.  Mineral  Creek  Milling  Co.,  11 
N.M.  279,  67  Pac.  724  (1902),  Johnson  v.  Ryan,  43  N  M .  127, 

86  P  .  2d  1040  (1939).  Frequently,  the  decisions  do  not  clearly 
indicate  whether  the  notice  held  insufficient  is  the  posted 
or  the  recorded  notice.  See  Storrs  v.  Belmont  Gold  Min.  & 
Mill.  Co.,  24  Cal . App . 2d  55l,  76  P . 2d  197  (1938). 

3/  Eilers  v.  Boatman,  111  U.S.  356  (1884);  Hammer  v. 
Garfield  Min.  6c  Milling  Co.,  130  U.S.  291  (1889);  Robinson 
v.  Laffoon,  131  Mont.  446,  311  P.2d  768  (1957);  Blake  v. 
Cavins,  25  N.M.  574,  185  Pac.  375  (1919). 

4/  Storrs  v.  Belmont  Gold  Min.  6c  Milling  Co.  ,  24  Cal. 
App. 2d  551,  76  P . 2d  197  (1938)  ("commencing  at  the  monument"); 
Ford  v.  Campbell,  29  Nev.  578,  92  Pac.  206  (1907)  ("two 
miles  from  the  town  of  Amargosa") . 
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doe.  „f*;i“lx  2c:i„s^iho%i“  r*““ 

“fL“'h.~"«Srf.14/*°“"PU!hed  be£°"  i“«dv.nS8* 

<-*•  s'siTisr^—  *•  *— 


Effect  of  record . 


If  the  recording  of  a  location  notice  or  cerfifi^f 
neither  required  nor  snrWi-,^  u  7  or  certificate  is 

SLnrr-  °£  -  *  “L  ‘s-J.*— • 

said  to  be  prims 'f.cie^vlderce  of  si T t' f c c . C ^ h  1 u S ° . 0 C 1  ^ & S 
requires  or  per.lt.  it  to  cootain  „hieh  .S'SfaSlSg'* 


1/  See  Tables  7  and  8. 

2/  Houck  v.  Jose,  72  F.Supp 

187  »-  ,  ?Dri?pS  v'  Allison's  Mines 

187  Pac.  448  (1919). 


6  (S.D.Cal.  1947). 
Co.,  45  Cal.App.  95, 


Period.  SVir  “Tlli  “«>  { 

Zinc  P  Copper  Co.  ,.  Cru.p,  70  irk.  525,  69 's .», 


5/  43  C.F.R..  §  3440.2  (1968). 


86  Pa!^  ges^)"-  ^  &  M111'  C°‘>  “9  Cal.  357, 
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set  forth  in  the  certificate,  1 J  and  in  several  states  there 
are  statutes  to  this  effect.  2/  It  has  also  been  said  that  a 
recorded  location  notice  or  certificate  is  prima  facie  evi¬ 
dence  of  compliance  with  the  requirements  of  law  in  making 
the  location  and  record,  3/  including  the  requirement  of  a 
valid  discovery.  4/  On  the  other  hand,  it  has  been  held  that, 
as  to  adverse  claimants  and  the  United  States,  recitals  of 
discovery  are  merely  self-serving  declarations,  without  pro¬ 
bative  force  where  discovery  is  in  issue.  5/  In  the  absence 
of  a  statute  prescribing  the  effect  of  a  recorded  notice  or 
certificate,  the  recorded  notice  or  certificate  would  be 
evidence  of  its  own  recordation,  6/  but  little  more. 


6  .  Amendment . 


1/  Thomas  v.  South  Butte  Min.  Co.,  211  Fed.  105  (9th 
Cir.  1914);  Strepy  v.  Stark,  7  Colo.  614,  5  Pac .  Ill  (1884); 
Bismark  Mountain  Gold  Min.  Co.  v.  North  Sunbeam  Gold  Co., 

14  Ida.  516,  95  Pac.  14  (1908). 

2/  See ,  e.g.,  Mont .Rev . Codes  Ann.  §  50-702  (1961). 

3/  Bunker  Chance  Min.  Co.  v.  Bex,  90  Ida.  47,  408 
P .  2d  170  (1965);  Dean  v.  Omaha -Wyoming  Oil  Co.,  21  Wyo .  133, 

128  Pac.  881  (1913)  (citizenship  of  locator). 

4/  Cheesman  v.  Shreeve,  40  Fed.  787  (C „ C , D „ Colo .  1889); 
Cheesman  v.  Hart,  42  Fed.  98  (C „ C „ D „ Colo .  1890);  Allen  v. 
Landahn,  59  Ida.  207,  81  P.2d  734  (1938). 

5/  Cole  v.  Ralph,  252  U*S0  286  (1920);  United  States 
v.  Bunker  Hill  6c  Sullivan  Min.  6c  Concentrating  Co.,  48  L.D. 

598  (1922);  Independent  Lead  &  Copper  Co.  v.  Levelle,  50  L.D. 

6  (1923);  Amesworth  Copper  Co.  v.  Bex  53  I.D.  382  (1931); 

Thomas  H.  B.  Glaspie,  53  I.D.  577  (1932);  J.  C.  Nelson,  74 
I.D.  103  (1957). 

6/  Mutchmore  v.  McCarty,  149  Cal.  603,  87  Pac.  85  (1906); 
Mclnerny  v.  Allebrand,  107  Cal.App.  457,  290  Pac.  530  (1930). 
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Statutes  Permitting  the  recording  of  an  amended  location 
otice  or  certificate  are  common,  1/  although  the  right  to 

j?2S«Ervta  *•  * 

The  amended  record  will  relate  back  to  the  date  of  the 

ce«i?icateC°rd’  k/,' ^  the  °rlSinal  ^cation  notice  oJ 
certificate  was  so  defective  as  to  be  absolutely  void  as 

cannot  be  SentifiJd"  7/  80  UnCertain  that  the  ^nd  claimed 


y  See,  e.g. .  Colo .Rev. Stat .  §  92-22-15  (1963). 

2/  Thompson  v.  Spray,  72  Cal.  528,  14  Pac.  182  (1887). 

Frisholm  V'  25  Fed'  596  (C.C.D.Colo.  1885); 

frisholm  v.  Fitzgerald,  25  Colo.  290  53  Pac  11  HQ  nnoni 

Nylund  v.  Ward,  67  Colo.  108,  187  Pac  514  (1920?  i  ^ 

Freeman,  29  Mont.  470,  75  Pac.  84,  68  L.RA  833(1904)  V' 

1Qin-^,  United  States  v.  McCutchen,  217  Fed  650  fS  n  Pal 
4);  Hagermann  v.  Thompson,  68  Wyo.  515,  235  P. 2d( 750 " (1951) 

293  P^d  9U°n9^  ;H.Midland  Min'  C°-,  139  Cal.App.  2d  304, 

oii  co“ 

Strepfv.  StarkV  I'rfr^,/5  *ed>  596  <C'C"D-C°1°-  1885); 

Fitzgerald  25  Coin  >q  A  r,’,2  Pac  .  1 1 1  (1884);  Frisholm  v. 
o  aJ-Q,  Colo.  29 0 ,  53  Pac  110Q  ^  i  ftoa \  .  m  i  . 

Ward,  67  Colo.  108,  187  Pac  514  (19S)(  >!  NylU"d  V> 

(aqq-jV  M  T°mbstone  Townsite  cases,  2  Ariz.  272  15  pac  26 

A  lor  Ior?y  I"  ?  Colo-APP-  308,  44  P^c  69  (1896) 

notice  has  been  posted  or  recorded.  United  StaJe^v^  too*1 
Acres  of  Land,  236  F.Supp.  44  (S  D  Cal  Aim  J,  iP,’500 
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E. 


Location  by  adverse  possession. 


Section  13  of  the  Placer  Law  of  1870  1 /  provides: 

"Where  such  person  or  association,  they  and 
their  grantors,  have  held  and  worked  their  claims 
for  a  period  equal  to  the  time  prescribed  by  the 
statute  of  limitations  for  mining  claims  of  the 
State  or  Territory  where  the  same  may  be  situated, 
evidence  of  such  possession  and  working  of  the 
claims  for  such  period  shall  be  sufficient  to 
establish  a  right  to  a  patent  thereto  under  this 
chapter,  in  the  absence  of  any  adverse  claim;  but 
nothing  in  this  chapter  shall  be  deemed  to  impair 
any  lien  which  may  have  attached  in  any  way  what¬ 
ever  to  any  mining  claim  or  property  thereto 
attached  prior  to  the  issuance  of  a  patent." 

Although  it  seems  to  have  been  understood,  at  least  in 
the  Senate,  that  this  provision  applied  only  to  placer  claims,  2/ 
the  courts  have  applied  it  to  both  lode  and  placer  claims,  3/ 


1/  30  U.S.C.  §  38  (1964)  . 

2/  Cong. Globe,  41st  Cong.,  2d  Sess.  3027  (1870). 

3/  It  has  been  suggested  that  the  enactment  of  the 
Revised  Statutes  operated  to  extend  this  provision  to  lode 
claims.  Barklage  v.  Russell,  29  L.D.  401  (1900).  It  seems 
clear,  however,  that  the  enactment  of  the  Revised  Statutes  did 
not  operate  to  change  the  law,  particularly  where  no  insertions 
or  changes  were  made  which  would  compel  such  a  result.  Pott 
v.  Arthur,  104  U.S.  735  (1881);  Anderson  v.  Pacific  Coast  S.  S. 
Co.,  225  U.S.  187  (1912).  In  United  States  v.  Sischo,  262  U.S. 
165  (1923)  the  Supreme  Court  said: 

"The  language  under  consideration  was  an  insertion 
in  the  Revised  Statutes.  That  volume  was  primarily  a 
codification  of  the  general  statutes  then  in  force  and 
is  not  lightly  to  be  read  as  making  a  change,  although 
of  course  it  may  do  so." 
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been  ^“t  he  ~  this  section>  a  claimant  who  has 

the  actua,  open,  and  exclusive  possession  of  mineral 

ground  for  a  period  equal  to  that  required  by  the  local 

°f  ^cations  governing  adverse  possession  of  real 

of  location  TS  ^°V?/he  Posting  and  recording  of  the  notice 
ot  location.  2/  Despite  an  early  case  holding  to  the  contrarv  1/ 

it  is  now  generally  held  that  the  provisions  of  the  federal  ~ 

statute  are  applicable  generally,  and  not  only  in  patent  pro- 

ceedings  or  adverse  suits,  4/  and  that  the  tern  "adverse  P 

thp1™  fS  ,USed  ln  the  statute  refers  to  a  claim  arising  during 
the  period  prescribed  by  statute.  5/  6  uuring 

The  claimant  must  have  had  the  boundaries  of  his  claim 
so  marked  as  to  afford  actual  notice  of  the  extent  and 

maintain  °f  hi?  Claim  and  Possessi°n,  and  he  must  have 
f  h  fnCtUal  possession ,  excluding  all  adverse  claimants 
or  the  full  period  prescribed  by  the  statute.  6/  The  posses- 
on  required  to  bring  a  claimant  within  the  terms  of  the 
statute  is  an  actual  possession,  an  occupancy  or  working  of 


-  Dalton  v.  Clark,  129  Cal.App.  136,  18  P.2d  752  (1933) 

T  7  30  U.S.C,  §  38  (1964);  Altoona  Quicksilver  Min  Co 

Y-  £\te8ral  Quicksilver  Min.  Co.,  114  Cal  100,  45  Pac  104?’ 

M ’  o  u"  V‘  hadewig,  2  Cal.App.  2d  21,  37  P.2d  502 
(ra  iL  U??preyS  V'  Idaho  Gold  Mines  Development  Co  21 

J* P  fk  ?i,p«;.\23  <W2>; ou'’"  -  « o™.2!, 

58  P . 2d  245  (1936),  Newport  Min.  Co.  v.  Bead  Lake  Gold-Copper 
Min.  Co.,  110  Wash.  120,  188  Pac.  27  (1920).  Copper 

3/  McCowan  v.  McLay,  16  Mont.  234,  40  Pac.  602  (1895). 

«>».  cmmf; ilk,1”''?"1 

«•  lyon.,  110  F .Supp.  hi  (0 “l«S  1«3)  S2!££i'  C*°re* 

3/  Hess  v.  Moody,  35  Cal.App.  2d  401,  95  P.2d  699  (1939). 
T,  &  Humphreys  v.  Idaho  Gold  Mines  Development  Co  21 

823  <W12"  -  V  «  S.C°i:  f6\ 
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the  claim,  rather  than  a  mere  constructive  possession  such 
as  follows  from  compliance  with  the  annual  assessment  work 
requirement.  1 J 

The  statute  does  not  eliminate  the  necessity  of  perform¬ 
ing  annual  assessment  work,  either  during  or  after  the  period 
of  adverse  possession.  The  requirement  that  there  be  "a 
working  of  the  claims  for  such  period"  has  been  held  to 
require  the  performance  of  annual  assessment  work  during  the 
period  of  adverse  possession.  2/  The  possessing  and  working 
of  the  claim  for  the  statutory  period  is  equivalent  to  a 
valid  location,  3/  and  thereafter  the  claim  must  be  maintained 
by  the  performance  of  annual  assessment  work  in  the  same 
manner  as  any  other  location.  4/ 

Adverse  possession  for  the  statutory  period  does  not 
dispense  with  the  necessity  of  a  valid  discovery.  5/ 


1/  Law  v.  Fowler,  45  Ida.  1,  261  Pac .  667  (1927). 

2/  Walker  v.  Lightfoot,  124  F . 2d  3  (9th  Cir .  1941); 

Oliver  v.  Burg,  154  Ore.  1,  58  P . 2d  245  (1936). 

3/  Altoona  Quicksilver  Min.  Co.  v.  Integral  Quicksilver 
Min.  Co.,  114  Cal.  100,  45  Pac.  1047  (1896);  Oliver  v.  Burg, 
154  Ore.  1,  58  P . 2d  245  (1936);  Newport  Min.  Co.  v.  Bead 
Lake  Gold-Copper  Min.  Co.,  110  Wash.  120,  188  Pac.  27  (1920). 

4/  Humphreys  v.  Idaho  Gold  Mines  Development  Co.,  21 
Ida.  T26,  120  Pac.  823  (1912);  Upton  v.  Santa  Rita  Min.  Co., 

14  N.M.  96,  89  Pac.  275  (1907). 

5/  Cole  v.  Ralph,  252  U.S.  286  (1919);  Fresh  v.  Udall, 
228  FTSupp  942  (D.Ariz.  1965);  Humphreys  v.  Idaho  Gold  Mines 
Development  Co.,  21  Ida.  126,  120  Pac.  823  (1912);  Harry  A. 
Schultz,  61  I.D.  259  (1953).  Contra,  Springer  v.  Southern 
Pac.  Co.,  67  Utah  590,  248  Pac.  819  (1926). 
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F. 


Location  of  tunnel  sites. 


The  manner  of  locating  a  tunnel  site  is  prescribed  in 

tially Unchanged  since  the* firs ?«gulf  tinns6"1*1"6  •  SUbstan* 
under  the  Mineral  Location  Law  of  187^  i/ 


1 •  Posting. 


h  o  ^The  notice  should  be  posted  on  a  substantial  Do^ 
board,  or  monument  erected  at  the  face  or  nmnf  tf 

7V‘  th*  “”"«*•  T>»  notice  7  >°L”7”“e 

/V?  Pr°P°sed  course  or  direction  of  the  tunAel 

2  £«*“?  I LT1-  <4>  the  “™- 

permanent  well-known  objects  in  the  vicinUy"^^  t0  S°me 
2 •  Recording . 


e  location  notices  or  certificates  are 


1/  Compare  43  C.F.R. 
Mining  Regulations  §§  19-24 
Decisions  270,  279  (1874) 


§§  3415.2 
June  10, 


and  3415.3  (1968)  with 
1872,  Copp,  U.s.  Mining 


0 
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filed.  1/  There  must  be  attached  to  the  notice  the  sworn 
statement  or  declaration  of  the  owners  of  the  tunnel  setting 
forth  "the  facts  of  the  case",  and  stating  (1)  the  amount 
expended  in  prosecuting  the  work  on  the  tunnel,  (2)  the 
extent  of  the  work  performed,  and  (3)  that  it  is  bona  fide 
their  intention  to  prosecute  work  on  the  tunnel  with  reason¬ 
able  diligence.  2/ 


3 .  Marking  the  boundaries . 


At  the  time  of  posting  the  notice,  the  tunnel  site  claim¬ 
ant  must  establish  the  boundary  lines,  by  stakes  or  monuments 
placed  along  the  boundary  lines  at  proper  intervals,  to  the 
terminus  of  the  3,000  feet  from  the  face  or  point  of  commence¬ 
ment  of  the  tunnel.  Prospecting  for  lodes  previously  not 
known  to  exist  is  prohibited  within  the  boundaries  so  marked, 
so  long  as  the  tunnel  is  being  prosecuted  with  reasonable 
diligence.  3/ 


G.  Location  of  mill  sites. 


No  procedure  for  the  location  of  a  mill  site  is  specified 
by  the  federal  statute,  and  in  the  absence  of  a  state  statute, 
it  should  be  assumed  that  the  same  formalities,  so  far  as 
applicable,  should  be  observed  as  in  the  case  of  lode  claim 


1/  43  C.F.R.  §  3415.3  (1968);  see  Cal. Pub. Res.  Code 

§  2313  (West  Supp.  1968);  Colo . Rev . Stat .Ann .  §  92-22-13 
(1963) . 


2/  43  C.F.R.  §  3415.3  (1968) . 


§ 


3/  43  C.F.R. 

2309  (West  1956) ; 


§  3415.2  (1968);  see  Cal .Pub .Res . 
Nev. Rev. Stat.  §  517.150  (1967). 


Code 
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location.  1/  As 


the  court  said  in  Rogers  v.  Cooney:  2/ 


moa  ,"Although  not  a  mining  claim  within  the  strict 
e  nmg  o  the  expression  as  generally  used  in  this 
country,  still  it  is  so  closely  analogous  to  it  that 
the  propriety  of  subjecting  the  acquisition  and 
maintenance  of  the  possession  of  it  to  the  rules 

toTs  rfctW  aCqUisitt°n  °f  right  of  possession 

t  y  mining  claim  at  once  suggests  itself."  3/ 

Those  states  which  have  statutes  governing  the  location  of 

mill  sites  generally  require  that  a  mill  site  be  located  in 
the  same  manner  as  a  placer  claim.  4/  d 


H.  Relocation . 


the  oraerrof°thoi0V  °f  3  T1*"6  Claim  may  be  made  either  by 

ole  L  ri  h  ,  n  ^  y  3  third  person’  If  made  by  the 
wner  his  rights  will,  m  some  cases,  relate  back  tn  fL 

date  of  the  original  location,  although  in  other  cases  £is 

rights  date  only  from  the  time  of  the  relocation.  In  aU 

c  ses  the  rights  of  a  third  person  relocator  date  from  the 

time  of  the  relocation.  The  classification  of  relocation 

^  h  "  r?location  by  amendment",  "relocation  by  forfeiture" 

relocation  on  abandonment"  follows  the  proposal  made  ’ 


326  201  PacrSS5S  Jf111'  &  Min’  Co.,  27  N .M. 

u  *  *  ^35  ( 39  2i) ,  Rico  Town-Site,  1  L  D  556 

Hargrove  v.  Robertson,  15  L  D  490  MftQTv.  V i  „  (18»2), 
Min.  Co.,  54  ID.  251  (1933)  (1892);  Eagle  Peak  CoPPer 

2/  7  Nev.  213  (1872) . 

1903)~7  &&&'  Ritter  v-  Lynch*  123  Fed.  930  (C.C.D.Nev. 

4/  Cal  .Pub  .Res  .  Code  §  2312  ('West-  m  r> 

UtdhSrAHn'4§  5°K'705  (1961):  ^ev •  Rev.Stat .  §  517M130  (1967)  • 
Utah  Code  Ann.  §  40-1-2  (1960).  ^  (iy°7), 
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by  one  of  the  authors  of  this  study  in  a  recent  article.  1/ 


1 .  Relocation  by  amendment. 


The  owner  of  an  unpatented  mining  claim  may  relocate  it 
by  recording  an  additional  or  amended  location  notice  or  cer¬ 
tificate  and  either  (1)  making  a  change  in  the  boundaries  of 
the  claim,  2/  or  (2)  taking  in  a  portion  of  an  overlapping 
claim  which  has  been  abandoned.  3/  If  the  boundaries  of  the 
claim  have  been  changed,  the  new  boundaries  should  be 
marked,  4/  but  the  owner  need  not  sink  a  discovery  shaft  in 
the  new  ground.  5/  The  rights  of  the  owner  relate  back  to 
the  date  of  his  original  location  6/  provided  that  the 
original  point  of  discovery  has  not  been  lost  by  the  change 


1/  See  Reeves,  Amendment  v.  Relocation,  14  Rocky  Mt . 
Mineral  Law  Inst.  207,  211  (1968). 

2/  See  Tonopah  6c  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co, 
125  Fed.  389  (C.C.D.Nev.  1903). 

3./  See  Morrison,  Mining  Rights  158  (16th  ed .  1936). 

4/  Daggett  v.  Yreka  Min.  6c  Mill.  Co.,  149  Cal.  357,  86 
Pac.  968,  975  (1906) . 

5/  Tonopah  6c  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co., 

125  Fed.  389  (C.C.D.Nev.  1903);  Becker  v.  Pugh,  17  Colo.  243, 

29  Pac.  173  (1892)  . 

6_/  Tonopah  6c  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co., 

125  Fed.  389  (C.C.D.Nev.  1903);  Bunker  Hill  6c  Sullivan  Min. 

6c  Concentrating  Co.  v.  Empire  State -Idaho  Min.  6c  Developing 
Co.,  134  Fed.  268  (C.C.D. Idaho  1903);  Gobert  v.  Butterfield, 

23  Cal.App.  1,  136  Pac.  516  (1913);  Hallack  v.  Traber,  23  Colo. 
14 ,  46  Pac.  110  (1896);  Kirk  v.  Meldrum,  28  Colo.  453,  65  Pac. 
633  (1901);  Washington  Gold  Min.  6c  Milling  Co.  v.  O'Laughlin, 

46  Colo.  503,  105  Pac.  1092  (1909);  Duncan  v.  Fulton,  15  Colo. 
App.  140,  61  Pac.  244  (1900). 
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of  boundaries.  1/ 


2 .  Relocation  by  forfeiture. 

Section  5  of  the  Mineral  Location  Law  of  1872  provides: 

M  each  claim  located  after  the  10th  dav  of 

May  1872,  and  until  a  patent  has  been  issued  therefor 
not  less  than  $100  worth  of  labor  shall  be  performed 
or  improvements  made  during  each  year  ....  TAlnd 
upon  failure  to  comply  with  these  conditions!  the 
claim  or  mine  upon  which  such  failure  occurred  shall 
■j  «  •  —  -  ^  3.ni6  manner  as  if  no 

thTnl°n -°f  Same  had  eVGr  been  made>  provided  that 
the  original  locators,  their  heirs,  assigns,  or  legal 

representatives,  have  not  resumed  work  upon  the  clfim 

after  failure  and  before  such  location."  2/ 

It  has  been  held  that,  under  this  section,  the  owner  of  a 
claim  who  has  defaulted  on  the  performance  of  annual  assess - 

tion  Tf  m7  rel0ca^e  his  claim  thus  avoid  the  obliga- 

(whetherPhe  ^  W°rk*  &  AlthouSh  the  relocator  8 

(whether  he  be  the  owner  or  a  third  person)  may  adopt  the 


City  Gold  MHan,racr’  223  U-S>  85  (1912)-  M-  Silver 

11  (1899)  &  1  n<  Co-  v‘  Lowry ,  19  Utah  334,  57  Pac. 

2/  30  U.S.C.  §  28  (1964)  . 

644  Ir°n  Chief  Min-  Co.,  186  Cal.  703,  200  Pac 

9Vl  ^  :  cU?f°n  V‘  HerrinSton,  71  Cal  .App .  2d  565,  162  P.2d 

(19291  Cnni-ra'TV'  Taylor’  48  Idaho  116,  279  Pac.  617 

1100  a9?frT^’-ae!?man/'  Sutter>  60  Mont.  97,  1968  Pac. 
r  ,  (  9 21)( decided  under  a  former  version  of  Mont  Rev 

Codes  Ann.  §  50-709  (1947)).  The  leading  authorities  dissan 

prove  the  majority  rule.  2  Lindley,  Minis  §  405  (3d  ed  1914) 

Morrtson,  Minin^Rights  149  (16th  ed.^936);  Costigan  Amerl 
can  Mining  Law  §  96  (1908).  s  n’  ^Peri. 
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discovery  1/  and  monuments  2 J  of  the  original  locator,  he 
must  perform  the  discovery  work  required  by  statute.  3/ 

The  rights  of  the  relocator  date  only  from  the  time  of  the 
relocation . 


3 .  Relocation  on  abandonment. 

Abandonment  of  a  mining  claim  operates  to  restore  the 
ground  to  the  public  domain,  4/  and  the  ground  then  becomes 
subject  to  location  by  anyone,  including  the  person  who 
abandoned  the  claim.  5/  As  in  the  case  of  relocation  by 
forfeiture,  the  relocator  may  adopt  the  discovery  and  monu¬ 
ments  of  the  original  locator,  but  must  perform  the  discovery 


1/  Hagan  v.  Dutton,  20  Ariz .  478,  181  Pac .  578  (1919). 

2/  Id_.  ;  Jackson  v.  Prior  Hill  Min.  Co.,  19  S.D.  453, 

104  nTm.  207  (1905);  Bergquist  v.  West  Virginia -Wyoming  Cop¬ 
per  Co.,  18  Wyo .  234,  106  Pac.  673  (1910). 

3/  Little  Gunnell  Co.  v.  Kimber,  15  Fed.Cas.  629  (No. 
8,4027  (C.C.D.Colo.  1878);  Pine  Grove  Nevada  Gold  Min.  Co. 
v.  Freeman,  63  Nev.  357,  171  P . 2d  366  (1946). 

4/  Clark  v.  Mallory,  22  Cal.App.2d  55,  70  P . 2d  664 
(19377;  Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369  (1904); 

Street  v.  Delta  Min.  Co.,  42  Mont.  371,  112  Pac.  701  (1910). 

5/  See  Niles  v.  Keenan,  27  Colo.  502,  62  Pac. 360  (1900). 
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work  required  by  statute.  1/ 
date  only  from  the  time  of~the 


The  rights  of  the  relocator 
relocation.  2/ 


214,  204  pE2d11711(l949^npif,-f  Sme^tln8  Co-  v-  Meyer,  68  Ariz. 
715  ( 19 S41 •  Fra  •  (  9'’  Platt  v-  Bagg,  77  Ariz.  214,  269  P  2d 

26*!  «7Ca«  M1"“.  Inc.  £ 

470,  75  P.  84  68  L  R  A  -V‘  Ffeeman»  29  Mont. 

Mfg.  Co.  v.  Hardwick,  '  16  N  .M.  UoT^^f  19in&  Coment 

Armstrong  v.  Lower,  6  Colo  393  C188P)  •  pi*  ^  ^  1)  •  — e- 

C»-  -  9  Coio  33s!  ?2  k  S°a886) 

2/  Niles  v.  Keenan,  27  Colo.  502,  62  Pac.  360  (1900). 
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TABLE  1 


Alaska 


Colorado 


Idaho 


Montana 


CONTENTS  OF  POSTED  LOCATION  NOTICE 

(LOCATION  NOTICE-LOCATION  CERTIFICATE  SYSTEM) 

LODE  CLAIMS 


Statute 


Distance  Along  Vein 


Distance  On 
Each  Side  of  Vein 


Other 


Alaska  Stat. 
§  27.10.030 
(Supp.  1968) 


"the  approximate 
bearings  of  corners 
and  angle  posts  of 
the  claim  and  the 
distances  between  them" 


Colo. Rev. Stat .Ann . 
§  92-22-6(1) (c) 
(1963) 


Idaho  Code 
Ann.  §  47-602 
(1948) 


"distance  claimed 
along  the  vein  each 
way  from  such  monu¬ 
ment"  [  i . e . ,  the 
monument  erected  at 
the  place  of  discovery] 


Mont .Rev. 
Codes  Ann. 


§  50-701  (1961) 


"the  approximate 
dimensions  of 
area  of  the  claim 
intended  to  be  ap¬ 
propriated" 


504 


Nevada 


Statute 

Nev.Rev. Stat 
§  517.010 
(1967) 


Distance  Along  Vein 

"The  number  of  linear 
feet  claimed  in  the 
length  along  the 
course  of  the  vein" 


Distance  On 
Each  Side  of  Vein 

"the  width  claimed  on 
each  side  of  the 
center  of  the  vein" 


Other 

"the  post  office 
address  of  such 
locator  or  locators" 
and  "the  general 
course  of  the  lode 
or  vein,  as  near  as 
may  be" 


North 

Dakota 

N.D.Cent .Code 
§  38-02-04 
(1960) 

"the  number  of  feet 
claimed  in  length 
on  either  side  of 
the  discovery" 

"the  number  of  feet 
in  width  claimed  on 
each  side  of  the 
lode" 

-  - 

South 

Dakota 

S .D.Code 
§  42.0107 
(Supp. I960) 

"the  number  of  feet 
claimed  in  length 
on  either  side  of 
the  discovery" 

"the  number  of  feet 
in  width  claimed  on 
each  side  of  the 
lode" 

-- 

Washington 

Wash . Rev .Code  Ann. 
§  78.08.060(1) 
(Supp. 1967) 

-  - 

-- 

-  - 

Wyoming 

Wyo. Stat .Ann. 

§  30-3  (1967) 

-- 

—  _ 

or  locators,  and  (3)  the  date  of  location  or  discovery  The  M  t  l0<le’  ^  ^  name  °f  the  locator 

of  location  "shall  be  the  date  of  posting  such  notice"'  Mont v"' ta"a  sta‘ute  specifies  that  the  date 

Wyoming  statute  requires  the  name  of  "the8 discoverer  a  i  ont-Rav-Codes  Ann-  §  50-701  (1961).  The 

the  discoverer  and  locator".  Wyo. Stat. Ann.  §  30-3(1967). 


t 
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TABLE  2 


CONTENTS  OF  POSTED  LOCATION  NOTICE 

(LOCATION  NOTICE-LOCATION  CERTIFICATE  SYSTEM) 

PLACER  CLAIMS 


Statute 

Dimensions 

Alaska 

Alaska  Stat.§ 
27.10.040  (1962) 

"the  number  of  feet  in  length 
and  width  claimed" 

Colorado 

Colo .Rev . Stat . 

Ann .  §  92-22-12 
(2)  (b)  (1963)  . 

"the  number  of  acres  or  feet 
claimed" 

Montana 

Mont .Rev .Codes 

Ann.  §  50-701 
(1947) 

"the  approximate  dimensions 
of  area  of  the  claim 
intended  to  be  appropriated" 

Nevada 

Nev .Rev .Stat . 

§  517.090(1)  (a) 
(1967)  . 

"the  number  of  feet  or  acres 
claimed" 

Wyoming 

Wyo . Stat .Ann . 

§  30-10  (1967) 

"the  number  of  feet  or  acres 
thus  claimed" 

All  states 
or  locators,  and 
date  of  location 


listed  above  require  (1)  the  name  of  the  claim  or  lode,  (2)  the  name  of  the  locator 
(3)  the  date  of  the  location  or  discovery.  The  Montana  statute  specifies  that  the 
"shall  be  the  date  of  posting  such  notice".  Mont .Rev .Codes  Ann .  §  50-701  (1961). 
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TABLE  3 


PLACE  OF  POSTING  LOCATION  NOTICE 


Federal 


Alaska 


Arizona 


California 


Colorado 


Lode  Claims 

"at  the  point  of  discovery” 
43  C.F.R.  §  3414.1  (1968) 

"at  the  northeast  corner  of 
the  claim"  Alaska  Stat.  § 
27.10.030  (Supp.1968). 


in  or  on  "a  conspicuous 
monument  of  stone  not  less 
than  three  feet  in  height,  or 
an  upright  post  securely  fixed 
and  projecting  at  least  four 
feet  above  the  ground”  erected 
"at  or  contiguous  to  the  point 
of  discovery"  Ariz .Rev. Stat .Ann. 
&  27-202(A)  (1956) 

at  the  point  of  discovery” 

Cal. Pub. Res.  Code  §  2301 
(West  Supp.  1968) . 


at  the  point  of  discovery  on  the 
surface"  Colo . Rev . Stat .Ann .  § 

92-22-6(1) (C)  (1963). 


Placer  Claims 


"on  one  of  the  posts  or  monu¬ 
ments  marking  the  boundaries 
of  the  claim"  Alaska  Stat.  § 
27.10.040  (1962) . 

thereon'  [i.e.,  on  the  claim] 
Ariz. Rev. Stat .Ann.  §  27-207(Aj 
(1956). 


thereon  [i.e.,  on  the  claim], 
upon  a  tree,  rock  in  place,  stone, 
post,  or  monument"  Cal. Pub. Res. 
Code  §  2303  (West  1956) . 

"upon  such  claim"  Colo . Rev. Stat . 
Ann.  §  92-22-12(2) (b)  (1963). 


)■ 
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Lode  Claims 


Placer  Claims 


Idaho 


Montana 


Nevada 


New  Mexico 


North  Dakota 


Oregon 


upon  Ma  monument  at  such  place 
of  discovery"  Idaho  Code  Ann. 

§  47-602  (1948) . 


"conspicuously,  at  the  point 
of  discovery"  Mont . Rev .Codes 
Ann.  §  50-701  (1961) . 


in  or  upon  "a  monument  of  the 
size  and  character  of  any  of 
the  several  monuments  prescribed 
in  NRS  517.030"  Nev . Rev . Stat .  § 
517.010  (1967) . 

"in  some  conspicuous  place  on  such 
location"  N .M. Stat .Ann .  §  63-2-1 
(1960) . 

"at  the  point  of  discovery  on  the 
surface"  N . D . Cent . Code  §  38-02-04 
(1960) . 

"thereon"  Ore . Rev . Stat .  §  517.010 
(1)  (1963). 


"on  one  of  the  same" 

[i.e.,  the  "substantial  post 
or  monument,  as  is  required 
in  the  location  of  quartz 
claims,  at  each  corner  of  the 
location"  ]  Idaho  Code  Ann. 

§  47-617  (1948) . 

"conspicuously,  at  the 
point  of  discovery" 

Mont . Rev. Codes  Ann.  § 

50-701  (1961) . 

"thereon  [i.e.,  on  the  claim], 
upon  a  tree,  rock  in  place, 
stone,  post  or  monument"  Nev. 
Rev. Stat.  §517.090(1967). 


"at  a  designated  corner 
the  claim  so  located" 

N. M. Stat .Ann .  (s  63-2-14 


of 

(1960) . 


"in  a  conspicuous  place  thereon 
Ore . Rev . Stat .  §  517.044  (1963) 


The  Oregon  lode  location  statute 
may  locate  a  claim  upon  such  vein  or 
location."  It  is  not  clear  whether  " 


reads:  "Any  person  .  .  .  who  discovers  a  vein  or  lode  . 

lode  by  posting  thereon  a  notice  of  such  discovery  and 
thereon"  refers  to  "vein  or  lode"  or  "claim". 


The  Oregon  placer  location  statute  reads:  "Any  individual  .  .  .  who  discovers  a  placer 

deposit  .  .  .  may  locate  a  placer  claim  thereon  by  posting  in  a  conspicuous  place  thereon  a 
notice  of  such  discovery  and  location."  It  is  not  clear  whether  "thereon"  refers  to  "placer 
deposit"  or  "claim". 
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Lode  Claims 


Placer  Claims 


South  Dakota 


Utah 


Washington 


Wyoming 


on  "a  monument  at  the  place  of 
discovery"  S.D.Code  §  42.0107 
(Supp . I960) . 

on  "a  monument  at  the  place  of 
discovery"  Utah  Code  Ann.  § 
40-1=2  (1953). 


at  the  discovery"  Wash. Rev. Code  Ann 
§  78.08.060  (Supp. 196 7). 


at  the  point  of  discoverys  on 
the  surface"  Wyo.Stat .Ann.  § 
30=3  (1967) 


on  "a  monument  at  the 
place  of  discovery"  Utah  Code 
Ann.  $  40-1-2  (1953) . 

’’in  a  conspicuous  place  at 
the  point  of  discovery  thereon" 
Wash. Rev. Code  Ann.  §  78.08.100 
(1962) . 

"upon  such  claim"  Wyo . Stat .Ann . 
§  30-10  (1967). 
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TABLE  4 


MONUMENT  SPECIFICATIONS 


Federal 


Alaska 


Arizona 


Lode  Claims 

"a  post  or  ...  a  monument  of  stones" 
43  C.F.R.  §  3414.1(b)  (1968). 

"substantial  monuments  of  stone  or 
.  .  .  posts,  not  less  than  three  feet 
in  height  nor  less  than  three  inches 
in  diameter  hewn  and  marked  with  the 
name  of  the  claim,  the  position  or 
number  of  the  monument  and  the  di¬ 
rection  of  the  boundary  lines"  Alaska 
Stat.  §27.10.030  (Supp.1968). 

"substantial  posts  projecting  at 
least  four  feet  above  the  surface 
of  the  ground,  or  .  .  .  substantial 

stone  monuments  at  least  three  feet 
high  .  .  .  When  the  point  of  a  monu¬ 

ment  is  at  the  same  point  and  coin¬ 
cides  with  a  monument  of  the  survey 
of  the  United  States,  the  monument 
of  the  government  survey  shall  be 
deemed  a  mining  claim  monument." 

Ariz .Rev. Stat .Ann .  §  27-204  (1956) „ 


Placer  Claims 


"substantial  monuments  or  posts 
not  less  than  three  fee  L"  in  height 
nor  less  than  three  inches  in  dia¬ 
meter,  hewn  and  marked  with  the 
name  of  the  claim,  the  position  or 
number  of  the  monument  and  the  di¬ 
rection  of  the  boundary  lines" 
Alaska  Stat.  §27.10.040  (1962). 

"a  post  or  monument  of  stone" 

"When  a  post  is  used  it  shall  be 
at  least  four  inches  in  diameter 
by  four  feet  six  inches  in  length 
set  one  foot  in  the  ground  and 
secured  by  a  mound  of  stone  or 
earth.  Where  it  is  practically 
impossible  on  account  of  rock  or 
precipitous  ground  to  sink  posts, 
they  may  be  placed  in  a  pile  of 
stones.  .  .  .  When  a  mound  of 

stone  is  used  it  shall  be  at 
least  three  feet  in  height  and 
four  feet  in  diameter  at  the  base." 
Ariz .Rev. Stat .Ann.  §27-207  (1956). 
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Lode  claims 


Placer  claims 


California 


Colorado 


Idaho 


Montana 


''a  post  not  less  than  four  inches  in 
iameter,  or  a  stone  monument  at 
least  18  inches  high"  Cal. Pub. Res. 
Code  §  2302  (West  1956) . 


substantial  post  hewed  or  marked 
on  the  sides  which  are  in  toward  the 
claim,  and  sunk  in  the  ground 
Where  it  is  practically  impossible  on 
account  of  bed  rock  to  sink  such  posts 
they  may  be  placed  in  a  pile  of  stones" 
Colo. Rev. Stat .Ann  $  92-22-7  (1963) 

"a  monument,  marked  with  the  name  of 
the  claim  and  the  corner  or  angle  it 
represents  ....  Monuments  may  be 
made  of # any  such  material  or  form  as 
will  readily  give  notice,  and  when  of 
posts  or  trees,  they  must  be  hewn  and 
marked  upon  the  side  facing  toward  the 
discovery,  and  must  be  at  least  four 
inches  square  or  in  diameter.  Monuments 
must  be  at  least  four  feet  high  above 
the  ground,  and  trees  must  be  so  hewn 
as  to  readily  attract  attention." 

Idaho  Code  Ann.  §  47-602  (1948) . 


''Where  the  United  States  survey  has 
been  extended  over  the  land  embraced 
in  the  location,  however,  the  claim 
may  be  taken  by  legal  subdivisions 
•  .  .  and  the  boundaries  of  a  claim 
so  located  and  described  need  not 
be  staked  or  monumented.  The  de¬ 
scription  by  legal  subdivisions  ghdll 

be  deemed  the  equivalent  of  marking." 
Cal. Pub. Res.  Code  §  2303  (West  1956). 

"substantial  posts,  sunk  into  the 
ground"  Colo. Rev. Stat. Ann.  § 

92-22-12  (1963). 


substantial  post  or  monument,  as 
is  required  in  the  location  of  quartz 
claims"  Idaho  Code  Ann.  §  47-617 
(194 8). 


boundaries  are^d'e^ifefby'rmonument3'  ^  consist"  "  Y^7  “rked  if  the 
ing  kinds:  (1)  A  tree  at  least  P1*  ons^st^nS  of  any  one  of  the  follow- 

sides;  (2)  A  post  at  least  four  inches^quare^v  ’  and  blazed  on  four 

set  one  foot  in  the  ground,  unless  solid  rnrk  h  feGt  S1X  lnches  in  length, 

which  case  the  post  should’be  set  up^n  Lh  rocked  "a  a  ^  de*th’  ln 

mound  of  earth  or  stone  at  least  four  feet  in  d^te^tle"  ^e'ight^Y 
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Lode  claims 


Placer  claims 


Nevada 


squared  stump  of  the  requisite  size,  surrounded  by  such  mount,  shall  be  deemed 
the  equivalent  of  a  post  and  mound;  (3)  A  stone  at  least  six  inches  square  by 
eighteen  inches  in  length,  set  two-thirds  of  its  length  in  the  ground,  with  a 
mound  of  earth  or  stone  alongside  at  least  four  feet  in  diameter  by  two  feet  in 
height;  or  (4)  A  boulder  at  least  three  feet  above  the  natural  surface  of  the 
ground  on  the  upper  side.  Where  other  monuments,  or  monuments  of  lesser  di¬ 
mensions  than  those  above  described,  are  used,  it  shall  be  a  question  for  the 
jury,  or  for  the  court  where  the  action  is  tried  without  a  jury,  as  to  whether 
the  location  has  been  marked  upon  the  ground  so  that  its  boundaries  can  be 
readily  traced.  Whatever  monument  is  used,  it  must  be  marked  with  the  name  of 
the  claim  and  the  designation  of  the  comer,  either  by  number  or  cardinal 
point."  Mont .Rev. Codes  Ann.  §  50-701  (1961). 


"by  removing  the  top  of  a  tree 
(having  a  diameter  of  not  less  than 
4  inches)  not  less  than  three  feet 
above  the  ground,  and  blazing  and 
marking  the  same,  or  by  a  rock  in 
place,  capping  such  rock  with  smaller 
stones,  such  rock  and  stones  to  have 
a  height  of  not  less  than  3  feet,  or 
by  setting  a  post  or  stone  .... 

When  a  post  is  used,  it  must  be  at 
least  4  inches  in  diameter  by  4%  feet 
in  length  set  1  foot  in  the  ground  .  .  . 
When  a  stone  is  used  (not  a  rock  in 
place)  it  must  be  not  less  than  6 
inches  in  diameter  and  18  inches  in 
length,  set  two-thirds  of  its  length 
in  the  top  of  a  mound  of  earth  or 
stone  4  feet  in  diameter  and  2\  fee*t 
in  height.  .  .  .  All  trees,  posts 
or  rocks  used  as  monuments,  when  not 
4  feet  in  diameter  at  base,  shall  be 
surrounded  by  a  mound  of  earth  or 
stone  4  feet  in  diameter  by  2  feet  in 
height,  which  trees,  posts,  stones  or 


"the  same  manner  and  by  the  same 
means  as  required  by  the  laws  of 
this  state  for  marking  the  bound¬ 
aries  of  lode  locations  .... 

Where  the  United  States  survey  has 
been  extended  over  the  land  embraced 
in  the  location,  the  claim  may  be 
taken  by  legal  subdivisions,  and 
except  the  marking  of  the  location 
point  ...  no  other  markings  than 
those  of  such  survey  shall  be 
required."  Nev .Rev. Stat .  §  517.090 
(1967) . 
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Lode  claims 


Placer  claims 


New  Mexico 


North  Dakota 


Oregon 


rock  monuments  must  be  so  marked 
as  to  designate  the  corners  of  the 
claim  located".  Nev.Rev.Stat . $ 
517.030  (1967) . 

substantial  posts  or  monuments" 
N.M.Stat .Ann.  §  63-2-4  (1960). 


substantial  posts  hewed  or  blazed 
on  the  side  facing  the  claim  and 
plainly  marked  with  the  name  of  the 
lode  and  the  corner,  end,  or  side 
of  the  claims  that  they  respectively 
represent  and  sunk  in  the  ground" 
N.D. Cent. Code  §  38-02-07  (1960). 


substantial  posts,  projecting  not 
less  than  three  feet  above  the  sur¬ 
face  of  the  ground,  and  not  less 
than  four  inches  square  or  in  diameter 
or  by  substantial  mounds  of  stone,  or 
earth  and  stone,  at  least  two  feet 
in  height"  Ore.Rev.Stat .  §  517.010 
(1963) . 


whether  upon  surveyed  or  unsurveyed 
lands  ....  a  wooden  post  at  least 
[4J  feet  high,  securely  set  in  the 
ground,  or  ...  a  substantial  stone 
-ament."  N.M.  Stat  .Ann.  §63-2-14 


four 


Unless  the  claim  for  placer  deposit 
...  is  located  by  lfegal  subdivisions 
.  .  .  substantial  posts  or  other  mon¬ 
uments  of  the  same  size,  materials 
and  dimensions  as  in  the  case  of  quartz 
claims  ....  Where  the  claim  for 
placer  deposit  ...  is  taken  by 
legal  subdivisions  ...  the  bound¬ 
aries  of  the  claim  so  located  and 
described  need  not  be  staked  or  monu- 
mented.  The  description  of  legal 
subdivisions  in  the  notice  required 
to  be  filed  ...  shall  be  deemed  the 
equivalent  of  marking  the  surface 
boundaries  of  the  claim."  Ore. Rev. 

Stat.  §  517.046  (1963) . 
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Lode  claims 


Placer  claims 


South  Dakota 


Utah 

Wa shington 


Wyoming 


"substantial  posts,  hewed  or  blazed 
on  the  side  or  sides  facing  the  claim 
and  plainly  marked  with  the  name  of 
the  lode  and  the  corner,  end,  or  side 
of  the  claim  that  they  respectively 
represent  and  sunk  in  the  ground  .  .  . 

When  it  is  impracticable  on  account  of 
rock  or  precipitous  ground  to  sink  such 
posts,  they  may  be  placed  in  a  monument 
of  stone."  S.D.Code  §  42.0108  (1939). 


"substantial  posts  or  stone  monuments 
bearing  the  name  of  the  lode  and  date 
of  location  ....  such  posts  or 
monuments  must  not  be  less  than  three 
feet  high;  if  posts  are  used  they  shall 
be  not  less  than  four  inches  in  diam¬ 
eter  and  shall  be  set  in  the  ground  in 
a  substantial  manner."  Wash . Rev .Code 
Ann . §  78.08.060  (Supp.1967). 


"substantial  monuments  of  stone  or 
posts,  hewed  or  marked  on  the  side 
or  sides,  which  face  toward  the  claim, 
and  sunk  in  the  ground"  Wyo . Stat . Ann . 
§  30-3  (1967)  . 


"so  distinctly  mark  .  .  .  location 
on  the  ground  that  its  boundaries 
may  be  readily  traced." 

"Where  such  claim  is  located  by 
legal  subdivisions  of  the  public 
surveys,  such  location  shall, 
notwithstanding  that  fact,  be 
marked  by  the  locator  upon  the 
ground  the  same  as  other  locations" 
Wash . Rev .Code  Ann.  §  78.08.100 
(1962)  . 

"substantial  posts  or  stone  monu¬ 
ments"  Wyo . Stat .Ann .  §  30-10  (1967). 
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TABLE  5 


Federal 


Alaska 


Arizona 


California 


Colorado 


Idaho 


Montana 


PLACEMENT  OF  MONUMENTS 


Lode  claims 


at  each  corner  of  his  surface  ground" 
43  C.F.R.  §  3414.1(b)  (1968). 


at  each  corner  or  angle  of  the  claim" 
Alaska  Stat.  &  27.10.030  (Supp.1968). 


one  at  each  corner  of  the  claim  and 
one  at  the  center  of  each  end  line" 
Ariz. Rev. Stat .Ann.  §27-204(1956). 

"at  each  corner  of  the  claim  and  at 
the  center  of  each  end  line"  Cal. Pub 
Res.  Code  §  2302  (West  1956). 

"One  at  each  corner  and  one  at  the 
center  of  each  side  line"  Colo  Rev 
Stat .Ann .  §  92-22-7  (1963). 

"at  each  corner  thereof  and  at  any 
angle  in  the  side  lines"  Idaho  Code 
Ann.  §  47-602  (1948) . 

"at  each  corner  or  angle  of  the  claim" 
Mont, Rev,  Codes  Ann.  §  50-701  (1961). 


Placer  claims 


"at  each  corner  or  angle  of  the 
claim"  Alaska  Stat.  §  27.10.040 
(1962) . 

"at  each  angle  of  the  claim 
located"  Ariz. Rev. Stat. Ann. § 
27-207  (1956). 


one  at  each  angle  of  the  claim" 
Colo. Rev. Stat .Ann.  §  92-22-12 
(1963) . 

"at  each  corner  of  the  location" 
Idaho  Code  Ann.  §  47-617  (1948). 


"at  each  comer  or  angle  of  the 
claim  Mont. Rev.  Codes  Ann  § 
50-701  (1961). 
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Lode  claims 


Placer  claims 


Nevada 


North  Dakota 


Oregon 


South  Dakota 


Utah 

Washington 


Wyoming 


"at  each  comer  and  at  the  center 
of  each  side  line"  Nev.Rev.Stat . 
§  517.030  (1967) . 


"One  at  each  comer  .  .  .  one  at  the 
center  of  each  side  line  .  .  .  one  at 

each  end  of  the  lode."  N.D.  Cent. 
Code  §  38-02-07  (1960) . 

"one  ...  at  each  corner  and  at  the 
center  ends  of  such  claims"  Ore. Rev. 
Stat.  §  517.010  (1963) . 


"one  at  each  comer  and  one  at  the 
center  of  each  side  line  and  one  at 
each  end  of  the  lode"  S.D.  Code  § 
42.0108  (1939). 


"at  each  corner  of  such  claim" 

Wash. Rev.  Code  Ann.  §  78.08.060 
(Supp . 1967) . 

"one  at  each  corner,  and  one  at  the 
center  of  each  side  line"  Wyo.Stat. 
Ann.  §  30-3  (1967) . 


"in  the  same  manner  and  by  the 
same  means  as  required  by  the  laws 
of  this  state  for  marking  the 
boundaries  of  lode  locations" 
Nev.Rev.Stat.  §  517.090  (1967). 


"at  each  corner  or  angle,  and, 
when  any  side  or  end  of  the  claim 
extends  for  more  than  1,320  feet 
without  a  corner  or  angle,  then 
at  intervals  of  not  less  than 
1,320  feet  along  such  side  or 
end"  Ore .Rev. Stat .  §  517.046  (1963) 


"at  each  corner  of  the  claim" 
Wyo . Stat .Ann .  §  30-10  (1967). 
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TABLE  6 


WITNESS  MONUMENTS 


Alaska 


Arizona 


California 


Colorado 


Lode  c laims 


*  - -  piOLC  d 

monument  in  its  true  position,  a 
witness  monument  shall  be  erected  and 
marked  to  indicate  the  true  position 
of  the  comer  or  angle."  Alaska  Stat 
§  27. 10.030  (Supp.  1968). 


"or  the  nearest  accessible  points" 
Cal .Pub .Res ,  Code  §  2302  (West  1956). 

"where  the  proper  placing  of  it  is 
impractical  or  dangerous  to  life  or 
limb,  it  shall  be  legal  and  valid 
to  place  any  such  post  at  the  nearest 
practicable  point,  suitably  marked, 
to  designate  the  proper  place." 

Colo. Rev. Stat .Ann.  §  92-22-7  (1963). 


Placer  claims 


If  it  is  impossible  to  erect  and 
maintain  a  post  or  monument  of 
stone  at  any  angle  of  the  claim, 
a  witness  post  or  monument  may  be 
used  and  placed  as  near  the  true 
comer  of  the  claim  as  the  nature 
of  the  ground  will  permit."  Ariz . 
Rev. Stat. Ann.  §  27-207  (1956). 
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Lode  claims 


Placer  claims 


Idaho 

"When  from  any  cause,  a  monument  can 
not  be  safely  planted  at  the  true  corner 
or  angle,  it  may  be  placed  as  near  thereto 
as  practicable,  and  so  marked  as  to  indi¬ 
cate  the  place  of  such  comer  or  angle." 
Idaho  Code  Ann.  §  47-602  (1948) . 

Nevada 

"where  the  proper  placing  of  such  posts 
or  other  monuments  is  impracticable 
or  dangerous  to  life  or  limb,  it  shall 
be  lawful  to  place  such  posts  or  monu¬ 
ments  at  the  nearest  point  properly  marked 
to  designate  its  right  place."  Nev.Rev. 
Stat.  §  517.030  (1967)  . 

"the  same  manner  and  by  the  same 
means  as  required  by  the  laws  of 
this  state  for  marking  the  bound¬ 
aries  of  lode  locations."  Nev. 
Rev. Stat.  §  517.090  (1967) . 

Wyoming 

"if  any  one  or  more  of  such  posts  or 
monuments  of  stone  shall  fall,  by  neces¬ 
sity,  upon  precipitous  ground,  when  the 
proper  placing  of  it  is  impracticable  or 
dangerous  to  life  and  limb,  it  shall  be 
lawful  to  place  any  such  post  or  monu¬ 
ment  of  stone  at  the  nearest  point  prop¬ 
erly  marked  to  designate  its  right  place." 
Wyo . Stat .Ann .  §30.3  (1967). 
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TABLE  7 


TIME  FOR  RECORDING,  MONUMENT ING, 


AND  PERFORMING  DISCOVERY  WORK 


LODE  CLAIMS 


Alaska 


Arizona 


California 


Colorado 


Idaho 


Montana 


Nevada 


Recording 

90  days 
Alaska  Stat. 

§  27.10.050  (1962) . 

90  days 

Ariz. Rev. Stat. Ann. 

§  27-203  (Supp.  1969) . 

90  days 

Cal .Pub. Res .Code  §  2313 
(West  Supp.  1968). 

3  months 

Colo. Rev. Stat. Ann. 

§  92-22-3  (1963) . 

90  days 

Idaho  Code  Ann . 

§  47-604  (1948) . 

60  days 

Mont. Rev.  Codes 
§  50-702  (1961) . 

90  days 
Nev. Rev. Stat . 

§  517.050  (1967) . 


Monumenting 


90  days 
Id. 


60  days 
Id.  §  2302 
(West  1956) . 


before  recording 
Id.  §  92-22-6 


10  days 
Id.  §  47-602 


30  days 
Id.  §  50-701 


20  days 
Id.  §  517.030 


Discovery  work 


120  days 
Id. 


90  days 

Id .  §  2304 

(West  Supp.  1968). 

60  days  and  before 

recording 

Id.  §§  92-22-9, 

92-22-6 

60  days 
Id.  §47-603 


60  days 
Id. 


90  days 
Id.  §517.040 
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Recording 


New  Mexico 

3  months 

N .M. Stat . Ann . 

§  63-2-1  (1960) . 

North  Dakota 

60  days 

N.D .Cent .Code 
§  38-02-03  (1960) . 

Oregon 

60  days 

Ore .Rev .Stat . 

§  517.030 

South  Dakota 

60  days 

S.D.  Code 

§  42.0103  (Supp.  1960) 

Utah 

30  days 

Utah  Code  Ann. 

§  40-1-4  (1953) . 

Washington 

90  days 

Wash .Rev .Code  Ann. 

§  78.08.050  (1962) . 

Wyoming 

60  days 

Wyo .Stat .Ann . 

§  30-1  (1967) . 

Monumenting 

Discovery  work 

90  days 

Id.  §  63-2-3 

before  recording 

Id.  §  38-02-04 

60  days  and  before 
record ing 

Id.  §§  38-02-06, 
38-02-04 

30  days 

Id.  §  517.010 

60  days  and  before 
recording 

Id.  §  517.020 

before  recording 

Id.  §  42.0107 

before  recording 

Id.  §  78.08.060 
(Supp .  1967) . 

before  recording 

Id.  §  30-3 

before  recording 
Id. 
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TABLE  8 


Alaska 


Arizona 


California 


Colorado 


Idaho 


Montana 


Nevada 


New  Mexico 


TIME  FOR  RECORDING,  MONUMENTING,  AND  PERFORMING  DISCOVERY  WORK 

PLACER  CLAIMS 


Recording 

90  days 
Alaska  Stat. 

§  27.10 .050  (1962) . 

60  days 

Ariz. Rev. Stat. Ann. 

§  27-207  (1956) . 

90  days 

Cal. Pub. Res.  Code 
§  2313  (West  Supp .  1968). 

30  days 

Colo. Rev. Stat .Ann. 

§  92-22-12  (1963) . 

30  days 

Idaho  Code  Ann. 

§  47-617  (1948). 

60  days 

Mont . Rev .Codes  Ann. 

»  50-702  (1961) . 

90  days 
Nev. Rev .Stat . 

§  517.110  (1967) . 

90  days 
N  .M.  Stat .Ann . 

§  63-2-15  (1960). 


Monument in^ 


before  recording 
Id.  §  92-22-12 


£t  the  time  of  making 
the  location" 

Id. 

30  days 
Id.  §  5-701 

20  days 

Id.  §§  517.090,  517.030 


Discovery  work 


90  days 
Id.  §  2304 


15  days 
Id. 

60  days 
Id. 

90  days 
Id.  §  517.100 
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Recording 


North  Dakota 

-  - 

Oregon 

60  days 

Ore .Rev . Stat . 

§  517.052  (1963) . 

South  Dakota 


Utah 

30  days 

Utah  Code  Ann. 

§  40-1-4  (1953)  . 

Washington 

30  days 

Wash. Rev.  Code  Ann 
§  78.08.100  (1962) 

Wyoming 

90  days 

Wyo . Stat .Ann . 

§  30-10  (1967)  . 

Monumenting 


Discovery  work 


30  days 
Id.  §  517.046 


60  days 
Id.  §  517.048 


30  days  60  days 

Id .  Id  . 


before  recording 
Id. 
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TABLE  9 


Federal 


Alaska 

Arizona 


DISCOVERY  WORK 


LODE  CLAIMS 


Shaft  or  equivalent 

Substitute 

"Thf  claimant  should,  therefore,  prior 
o  locating  his  claim,  unless  the  vein 
can  be  traced  upon  the  surface,  sink  a 
shaft  or  run  a  tunnel  or  drift  to  a  suf¬ 
ficient  depth  therein  to  discover  and 
develop  a  mineral -bearing  vein,  lode 
°r  crevice;  should  determine,  if  pos¬ 
sible  the  general  course  of  such  vein 
in  either  direction  from  the  point  of 
discovery,  by  which  direction  he  will 
be  governed  in  marking  the  boundaries  of 
his  claim  on  the  surface."  43  C  F  R 
§  3413.2  (1968).  *R* 


.*  The  locator  of  a  lode  claim  shall 
within  one  hundred  twenty  days  from  the 
time  of  the  location  sink  a  location 
shaft  on  the  claim  to  a  depth  of  at 
ieast  eight  feet  from  the  lowest  part 
of  the  rim  of  the  shaft  at  the  surface 
or  deeper,  if  necessary,  to  a  depth 
where  mineral  in  place  is  disclosed  in 
the  shaft.  Any  open  cut,  adit  or  tunnel 
made  as  part  of  the  location  of  a  lode 
mining  claim,  equal  in  amount  of  work  tc 
a  shaft  eight  feet  deep  and  four  feet 


’.  .In  lleu  of  the  requirements  of  sub¬ 
division  B  hereof,  the  locator  of  a 
lode  claim  within  one  hundred  twenty 
days  from  the  time  of  location  may: 


l.  Do  location  work  consisting  of 
drilling  not  less  than  ten  feet  in 
depth  in  any  one  hole,  costing  at 
least  one  hundred  dollars  for  the 
actual  doing  of  such  drilling  at  the 
point  where  done.  Work  performed  by 
the  locator  himself  or  equipment 


Shaft  or  equivalent 


wide  by  six  feet  long,  is  equivalent  as 
location  work,  to  a  shaft  sunk  from  the 
surface."  Ariz .Rev.Stat .Ann.  §  27-203 
(Supp .  1968)  . 


Substitute 


furnished  by  him  shall  be  credited  to  such 
cost  at  the  prevailing  rate  in  the  dis¬ 
trict  for  the  type  of  work  or  equipment 
so  done  or  furnished  by  the  locator. 

Such  drilling  may  be  done  at  one  or  more 
points  within  a  claim  or  a  group  of  contigu¬ 
ous  claims  not  exceeding  ten,  providing  all 
of  such  claims  are  so  located  that  the 
entire  area  of  the  group  can  be  contained 
within  the  exterior  limits  of  a  square 
three  thousand  feet  long  by  three 
thousand  feet  wide,  located  by  the  same 
locator,  if  the  drilling  so  done  for  the 
group  aggregates  not  less  than  ten  feet 
in  depth  for  each  claim  or  fractional 
claim  in  the  group,  and  if  the  cost  of 
the  work  so  done  for  the  group  aggregates 
at  least  one  hundred  dollars  for  each 
claim  or  fractional  claim  in  the  group. 

2.  Cap  each  drill  hole  intended  as 
location  work  and  mark  it  with  a  wooden 
or  metal  post  at  least  four  inches  in 
diameter  placed  within  five  feet  of  the 
hole,  which  marker  shall  be  at  least 
forty-eight  inches  in  height  above  the 
ground,  shall  be  firmly  imbedded  in 
the  ground,  and  shall  have  securely 
fixed  to  it  a  notice  containing  the  name 
of  the  claim  on  which  located,  the  names 
of  the  contiguous  claims,  if  any,  for 
which  it  is  claimed  as  location  work, 
the  locator,  the  depth  of  the  hole  and 
the  date  or  dates  the  hole  was  drilled. 

3.  Make  and  record  in  the  office  of 
the  county  recorder  of  the  county  in 
which  the  claim  or  claims  are  located, 
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Shaft  or  equivalent- 


Califomia 


"(a)  Within  90  days  after  the  date  of 
location  of  any  lode  claim  or  any  plaCer 
claim  containing  not  more  than  the  max¬ 
imum  area  locatable  as  a  placer  claim  by 
one  person  hereafter  located,  the  locator 
or  locators  thereof  shall  sink  a  discov- 

leLt  ?nVP°n  the  Claim  tb  a  dePth  of  at 

feet  fr°m  the  lowest  Part  of  the 
rim  of  the  shaft  at  the  surface,  or  shall 
driVe  a  tunne!,  adit)  or  Qpen  cut  ^ 

the  claim  to  at  least  10  feet  below  the 
surface,  and  the  locators  of  an  associa¬ 
tion  placer  claim  containing  a  larger 
area  hereafter  located  shall  sink  one  such 


Substitute 


i|nhaffldaVlt:  by  the  Person  o»  whose 
behalf  such  drilling  was  done  or  by 

some  person  for  him  knowing  the  facts 

setting  forth  the  positioned  depth^f 

the  drill  hole  or  holes,  and  if  d£ne 
for  more  than  one  claim,  the  contiguous 
claims  for  which  it  was  done,  to 
which  affidavit  shall  be  attached  a 

'  fiV0  SCale  showin8  the  names  and 
the  boundaries  of  the  claims  and 

location  of  the  drill  hole  or  holes. 

4-  11,6  drilling  of  location  holes, 

as  required  by  this  subsection,  shall 
be  done  either  by  diamond,  rotary  or 
churn  drills  or  by  any  other  drilling 
equipment  capable  of  collecting  a 
continuous  core  of  bedrock  at  least 
seven-eighths  inches  in  diameter  cr  a 
representative  sample  of  bedrock  cut- 
irigs  from  a  hole  at  least  two 
inches  in  diameter."  Ariz .Rev. Stat . 

Ann.  §  27-203  (Supp.1968). 

(b) .  In  lieu  of  the  discovery  work 
required  by  subdivision  (a)  of  this 
section ,  the  locator  of  a  lode  claim  or 
any  placer  claim  containing  not  more 
than  the  maximum  area  locatable  as  a 

Cl*imu hy  °ne  person’  may>  within 
ys  of  the  date  of  location,  drill 
a  hoie  to  a  hole  depth  of  not  less 
than  25  feet  by  any  drilling  equipment 
capable  of  collecting  and  bringing  to 
the  surface  a  sample  that  may  actually 

h!  °r  tested-  Such  hole  may 

rilled  on  a  lode  claim  at  any 

point  within  the  claim  or  within  a 


Shaft  or  equivalent 


shaft  or  drive  one  such  tunnel,  adit  or 
open  cut  for  each  20  acres  contained  in 
the  association  claim."  Cal. Pub. Res. 
Code  §  2304  (West  Supp.1968). 


Substitute 


group  of  claims  not  excee-ding  40  in 
number,  in  any  contiguous  orientation 
and  arrangement,  except  that  the 
maximum  dimension  of  such  group 
arrangement  shall  not  exceed  seven 
thousand  five  hundred  (7,500)  feet 
and  providing  that  the  hole  depth  of 
the  hole  or  holes  drilled  as  discovery 
work  for  the  group  shall  aggregate  a 
total  not  less  than  25  feet  times  the 
total  number  of  claims  within  such 
group.  Such  a  hole  for  a  placer 
claim  may  be  drilled  at  any  point  within 
the  claim,  but  the  number  of  feet  of 
drilling  so  done  for  an  association 
claim  must  aggregate  not  less  than  25 
feet  times  the  number  by  which  20  will 
divide  into  the  total  number  of  acres 
in  the  association  claim. 

"(c)  If  the  locator  has  elected  to  do 
such  discovery  work  as  provided  in  sub¬ 
division  (b)  of  this  section,  he  shall, 
within  the  time  specified  within  sub¬ 
division  (b)  of  this  section,  cap  or 
plug  each  drill  hole  intended  as  dis¬ 
covery  work  and  mark  it  with  a  wooden 
post  at  least  four  inches  in  diameter, 
or  a  metal  post,  placed  within  five 
feet  of  the  hole,  which  post  shall  be 
at  least  48  inches  in  height  above 
the  ground,  shall  be  firmly  imbedded 
in  the  ground,  and  shall  have  securely 
fixed  to  it  a  notice  containing  the 
name  of  the  claim  on  which  located, 
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Colorado 


Shaft  or  equivalent 


oerore  tiling  such  location  certifi- 
cate  the  discoverer  shall  locate  his 
claim  by  .  .  .  Sinking  a  discovery 
shaft  upon  the  lode  to  the  depth  of  at 
eas  ten  feet  from  the  lowest  part  of 
he  rim  of  such  shaft  at  the  surface 

d°erfiLTcr;evifcee?eSSary..t0CoS^WRa“eil- 
Ann.  §  92-22-6(1)  (1963).  ^ '  tat 

Shan  “cut  CU?>  crosscut  tunnel  which 
hall  cut  a  lode  at  the  depth  of  ten 

fol  1  the  Surface>  ^all  hold  such 
-»  he  same  as  if  a  discovery  shaft 
were  sunk  thereon,  or  an  adit  of  at 
least  ten  feet  in  along  the  lode  from 
point  where  the  lode  may  be  in  any 
manner  discovered,  shall  be  equivalent 
to  a  discovery  shaft."  Colo. Rev. Stat 
Ann.  §  92-22-8  (1963). 


Substitute 


the  names  of  the  contiguous  claims, 
tf  any,  for  which  it  is  claimed  as 
discovery  work,  and  the  date  the 
hole  was  completed."  Cal. Pub  Res 
Code  §  2304  (West  Supp.1968). 

"■n.e  locator  of  any  mining  claim  in 
leu  °f  the  sinking  of  the  discovery 
.p3 . ,  . aS  re9uired  in  subsection  (1)  (b) 
of  this  section,  may  at  his  option 
within  the  period  allowed  for  the 
recording  of  the  location  certificate 
as  provided  m  section  92  22-3  file 
in  t  e  office  of  the  county  clerk  of 
the  county  in  which  such  claim  is 

toCsaid’!a  T  WhlCh  ShaU  be  cached 
to  said  location  certificate,  which 

map  shall  be  of  a 

.  ,  a  scaie  of  approximately 

inch  equals  five  hundred  feet 

prepared  from  an  actual  field  survey 
and  shall  show  the  following:  7 

(a)  The  name  and  address  of  the  dis¬ 
coverer  of  the  claim. 

(b)  The  legal  subdivisions  of  the  land 
upon  which  the  claim  is  located,  if 
such  land  be 

surveyed . 

(c)  The  claim  pattern  with  courses  and 
l stances  of  the  boundary  lines,  and 

reference  to  the  nearest  section  or 
quarter  section  corner  of  the  public 
and  survey,  if  surveyed,  or  reference 
o  a  permanent  monument,  if  unsurveyed, 
by  which  the  location  of  the  claim  on 
the  ground  can  be  readily  and  accurately 
ascertained."  Colo. Rev. Stat  Ann 
§92-22-6(1963). 
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Shaft  or  equivalent 


Substitute 


Idaho 


"Within  sixty  days  after  such  location, 
the  locator  or  his  assigns  must  sink  a 
shaft  upon  the  lode  to  the  depth  of  at 
least  ten  feet  from  the  lowest  part  of 
the  rim  of  such  shaft  at  the  surface, 
and  of  not  less  than  sixteen  square 
feet  area.  Any  excavation  which  shall 
cut  such  vein  ten  feet  from  the  lowest 
part  of  the  rim  of  such  shaft  and  which 
shall  measure  160  cubic  feet  in  extent 
shall  be  considered  a  compliance  with 
this  provision.  Any  located  claim  upon 
which  work  has  been  done  in  compliance 
with  the  above  requirements  is  not, 
unless  abandoned,  subject  to  relocation 
for  a  period  of  ninety  days  from  and 
after  the  date  of  location."  Idaho 
Code  Ann .  §  47-603  (1948) . 

"Any  open  cut  which  shall  cut  the  vein 
ten  feet  in  length  and  with  a  face  ten 
feet  in  height,  or  any  crosscut  tunnel 
or  tunnel  on  the  vein  ten  feet  in  length 
which  shall  cut  the  vein  ten  feet  below 
the  surface  measured  from  the  bottom  of 
such  tunnel,  shall  hold  such  lode  in  the 
same  as  if  a  discovery  shaft  were  sunk 
thereon o"  Idaho  Code  Ann.  §  47-603A 
( Supp . 1967) . 


"The  discoverer  of  a  mineral  deposit  may 
also,  at  his  option,  in  lieu  of  a  discovery 
shaft,  tunnel  or  pit  otherwise  required  by 
law  and  for  the  same  purposes  and  under  the 
same  provisions,  drill  or  cause  to  be 
drilled  a  hole  or  holes  in  the  manner  and 
under  the  conditions  and  requirements 
hereinafter  set  forth: 

"1.  The  hole  or  holes  shall  be  not  less 
than  one  and  one-half  inches  in  diameter. 

"2.  The  said  hole  or  holes  shall 
aggregate  fifty  feet  in  depth  and  no 
one  hole  shall  be  less  than  ten  feet  in 
depth,  and  in  the  course  thereof  at 
least  one  of  which  shall  cut  or  expose 
deposits  of  valuable  minerals  suffi¬ 
cient  in  quality  to  justify  a  reasonably 
prudent  man  in  expending  money  or 
effort  in  further  exploration  or  development. 

"3.  The  discoverer  shall  designate  one 
of  the  holes  thus  drilled  as  the  discovery 
hole,  in  the  event  that  more  than  one 
hole  shall  have  been  drilled.  The  said 
hole  shall  be  marked  by  a  substantial 
post  or  other  permanent  marker  at  least 
four  inches  square  or  in  diameter  placed 
at  or  adjacent  to  the  hole  and  within 
five  feet  thereof,  firmly  fixed  in  the 
ground,  and  extending  at  least  four  feet 
in  height  above  the  ground,  and  on 
which  shall  be  placed  the  name  of  the 
claim,  the  owner  thereof,  the  depth  of 
the  hole  and  the  date  of  the  drilling 
thereof . 
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Shaft  or  equivalent 


Substitute 


"If,  in  drilling  such  hole  or  holes,  a 
water-bearing  stratum  or  strata  is  entered 
or  cut  by  the  drill,  then,  in  such  event; 
the  hole  shall  be  plugged  back  by  or  on 
behalf  of  the  discoverers,  locator  or  owner 
who  has  drilled  the  hole,  or  someone  on  his 
behalf,  to  a  point  immediately  above  such 
water-bearing  stratum  or  strata,  placing" 
therein  a  plugging  material  or  substance 
which  is  recognized  and  adequate  to  shut 
off  said  water-bearing  stratum  or  strata. 
Within  the  time  allowed  by  the  provisions 
of  47-603,  Idaho  Code,  the  discoverer, 
locator  or  owner,  or  someone  on  his  behalf 
shall  set  forth  in  an  affidavit  hereinafter 
provided  for,  or  in  a  separate  affidavit 
setting  forth  the  depth  of  said  water 
strata  was  encountered  and  the  facts  of 
the  plugging  thereof. 

"4.  The  drilling  of  such  hole  or  holes  or 
the  sinking  of  the  shaft  or  making  of  the 
discovery  pit  otherwise  provided  for  in 
this  act  shall  be  made  a  matter  of  record 
by  recording  in  the  office  of  the  county 
recorder  of  the  county  in  which  the  claim 
shall  be  situated,  the  affidavit  or  sworn 
statement  of  the  discoverer,  locator,  owner 
or  his  or  their  agents,  stating  the  date  of 
such  work,  the  nature  thereof,  the  person 
or  persons  by  whom  performed,  the  location 
of  such  work  within  the  claim,  and  the 
nature  of  the  mineral  discovered.  Such 
affidavit  may  be  a  part  of  the  notice  of 
location  to  be  recorded  in  accordance  with 
the  provisions  of  chapter  6  of  title  47, 
Idaho  Code . 

"The  creation(s)  of  the  rights  provided 
for  in  this  section  are  based  upon  the 
truth  of  the  statements  contained  in  such 
affidavit  or  statement  and  the  notice 
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Shaft  or  equivalent 


Substitute 


Montana 


of  location  in  this  act  provided  for, 
and  no  rights  of  any  kind  or  nature 
shall  vest  or  exist  or  be  created  or 
arise  when  any  material  statement  or 
representation  therein  is  false." 

Idaho  Code  Ann.  §  47-603A  (Supp.1967). 


"Within  sixty  days  after  posting  such 
notice,  he  shall  sink  a  shaft  upon 
the  vein,  lode,  or  deposit,  at  or 
near  the  point  of  discovery,  to  be 
known  as  the  discovery  shaft.  Such 
shaft  shall  be  sunk  to  the  depth  of 
at  least  ten  feet,  vertically, 
below  the  lowest  part  of  the  rim  of 
such  shaft  at  the  surface,  or  deeper 
if  necessary  to  disclose  the  vein  or 
deposit  located,  and  the  cubical 
contents  of  such  shaft  shall  be  not 
less  than  one  hundred  and  fifty  cubic 
feet;  provided,  that  any  cut  or  tun¬ 
nel  which  discloses  the  vein,  lode, 
or  deposit,  located  at  a  vertical  depth 
of  at  least  ten  feet  below  the  natural 
surface  of  the  ground,  and  which  con¬ 
stitutes  at  least  one  hundred  and 
fifty  feet  of  excavation,  shall  be 
deemed  the  equivalent  of  such  shaft; 
and  provided  also,  that  where  the 
vein,  lode,  or  deposit  located  is 
disclosed  at  a  less  vertical  depth 
than  ten  feet,  any  deficiency- in  the 
depth  of  the  discovery  shaft,  cut  or 
tunnel  may  be  compensated  for  by  any 
horizontal  extension  of  such  working, 
or  by  any  excavation  done  elsewhere 
upon  the  claim,  equaling,  in  cubical 
contents,  the  cubical  extent  of  such 
deficiency;  but  in  every  case  at  least 
seventy-five  cubic  feet  of  excavation 
shall  be  made  at  the  point  of  discovery." 
Mont .Rev .Codes  Ann.  §  50-701  (1961). 
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Nevada 


Shaft  or  equivalent 


Substitute 


"1.  Wi.thin  90  days  of  the  date  of  posting  the  location  notice,  the  locator  of  a  lode 
mining  claim  shall  perform  the  location  work  prescribed  in  either  subsection  2  or  3 . 

"2.  The  locator  of  two  or  more  contiguous  lode  mining  claims  shall,  within  the  time 
required  by  subsection  1,  expend  at  least  $100  in  drilling,  shaft  sinking  crosscutting 

sLn  °f  exc^va“on  "ork  as  sha11  to  advance  the  exploration  of  such  claim  or 

shall  perform  work  of  such  nature  himself  which  would  have  cost  $100  if  performed  bv’ 
another.  The  measure  of  the  cost  of  such  work  shall  be  the  prevailing  r«e  o™ag« 
and  other  costs  m  the  district  in  which  the  mine  is  located.  Such  expenditure  or  such 
woik  may  be  made  or  done  at  any  one  or  more  points  within  a  group  of  contiguous  claims 
not  exceeding  10  if  it  will  result  in  tending  to  advance  the  exploration  of  such  claims 

2(1  fifif  °Uf>’  311  ff  expandlture  of  work  done  °n  the  group  aggregates  $100  for  each 
20.661  acres  or  fraction  thereof. 

"3.  The  locator  of  a  single  lode  mining  claim  shall  expend  S100  or  perform  the  work 
on  such  claim  as  provided  in  subsection  2,  or  shall  sink  upon  the  claim  located  a 
iscovery  shaft  4  feet  by  6  feet  to  the  depth  of  at  least  10  feet  from  the  lowest  part 
?od  d  rlm  ?  rU  ,  3t  the  surface>  or  deePar  if  necessary  to  show  by  such  work  a 

a  deDthPoflin°f  T®  ln  Place-  A  cut  or  cross  cut  or  tunnel  which  cuts  the  lode  at 

shaft  A  f  fwV  “  °K"  CUt  al0ng  the  16dge  or  lode>  equivalent  in  size  to  a 
haft  4  feet  by  6  feet  by  10  feet  deep,  is  equivalent  to  a  discovery  shaft  " 
Nev.8ev.Stat.  §  517.040  (1967).  y  5narc- 


New  Mexico 


The  locator  or  locators  of  any  mining 
claim,  located  after  this  act  [63-2-1] 
shall  take  effect,  shall,  within  ninety 
[90]  days  from  the  date  of  taking  pos¬ 
session  of  the  same,  sink  a  discovery 
shaft  upon  such  claim,  to  a  depth  of  at 
least  ten  [10]  feet  from  the  lowest 
part  of  the  rim  of  such  shaft  at  the 
surface,  exposing  mineral  in  place,  or 
shall  drive  a  tunnel,  adit,  or  open 
cut  upon  such  claim,  to  at  least  ten 
[lo]  feet  below  the  surface,  exposing 


"A  locator  of  a  mining  claim  may,  at 
his  option  in  lieu  of  a  discovery 
shaft,  tunnel  or  pit,  drill  or  cause 
to  be  drilled  a  hole,  for  the  same 
purpose,  in  the  manner  and  subject  to 
the  following  requirements: 

A.  The  hole  shall  be  one  and  one-half 
Whl  inches  in  diameter,  or  more; 

MB.  The  hole  shall  not  be  less  than 
ten  [10]  feet  in  depth  and  shall  cut 
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Shaft  or  equivalent 


mineral  in  place.”  N .M. Stat . Ann .  § 
63-2-3  (1960) . 

"An  open  cut  which  shall  cut  the  vein 
ten  [10]  feet  in  length  and  with  face 
ten  [10]  feet  in  height,  on  the  lowest 
part  of  such  cut,  a  cross-cut  tunnel 
or  a  tunnel  on  the  vein  ten  [10]  feet 
in  length  which  cuts  the  vein  ten 
[l0]  feet  below  the  surface  measured 
from  the  bottom  of  the  tunnel,  will 
hold  a  lode  the  same  as  if  a  discovery 
shaft  had  been  sunk.”  N .M. Stat .Ann . 

§  63-2-3.1  (1960) . 


Substitute 


or  expose,  as  indicated  by  the  drill 
hole,  a  deposit  of  valuable  mineral  suf¬ 
ficient  in  quantity  to  justify  a  reason¬ 
ably  prudent  man  in  expending  money  and 
effort  in  further  exploration  or 
development;  and 

"C.  In  the  event  more  than  one  [1] 
hole  has  been  drilled,  the  discoverer 
shall  designate  one  [  l]  hole,  drilled 
in  accordance  with  the  provisions  of 
this  section,  as  the  discovery  hole. 

The  discovery  hole  shall  be  marked  by 
a  substantial  post  or  other  permanent 
marker,  placed  within  five  [5]  feet 
of  the  hole.  The  marker  shall  be  at 
least  thirty  [ 30  ]  inches  in  height 
above  the  ground  and  shall  be  inscribed 
with  the  name  of  the  claim,  the  claim 
owner,  the  depth  of  the  hole  and  the 
date  the  hole  was  drilled. 

"The  drilling  of  a  discovery  hole  shall 
be  made  a  matter  of  record  by  recording 
an  affidavit  by  the  locator  in  the  office 
of  the  county  clerk  within  ninety  [90] 
days  following  the  location  of  the  claim 
as  provided  in  section  63-2-1.  The 
affidavit  shall  contain  the  following 
information: 

"(1)  the  date  of  the  discovery  hole; 

"(2)  the  location  of  the  work  within 
the  claim;  and 


532 
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Substitute 


"(3)  the  nature  of  the  mineral 
discovered . 


"The  rights  created  by  a  mining  claim 
are  based  upon  the  truth  of  the 
statements  contained  in  the  written 
notice  and  the  accompanying  affidavits 
filed  in  the  office  of  the-  county  clerk. 
No  right  of  any  nature  shall  vest  or  be 
created  if  a  claim  or  affidavit  of 
record  shall  contain  a  false  statement 
or  misrepresentation. 

"An  owner  of  a  mining  claim  located 
prior  to  the  effective  date  of  this 
ac^>  who  has  performed  discovery  work, 
may  avail  himself  of  the  provisions 
of  this  section  by  drilling  a  dis¬ 
covery  hole,  filling  a  discovery  cut 
previously  made  and  making  of  record 
the  required  affidavit."  N.M. Stat .Ann. 

§  63-2-3.1  (1960). 

North  Dakota  "From  the  time  of  uncovering  or  dis¬ 
closing  a  lode,  the  discoverer  shall 
have  sixty  days  within  which  to  sink 
a  discovery  shaft  thereon."  N.D.Cent. 

Code  §  38-02-06  (1960)  . 


y  opencut,  crosscut,  or  tunnel  at  a  depth  sufficient  to  disclose  the  mineral 

3hIn  °fhl0?e^  3n  adiC  °f  3t  leaSt  ten  feet  in  alon8  the  lode  from  the  point 
where  the  lode  may  be  discovered,  or  the  drilling  of  a  hole  or  holes  in  the 

manner,  and  under  the  conditions  and  requirements  hereinafter  set  forth  shall 

be  equivalent  to  a  discovery  shaft.  The  hole  or  holes  shall  be  not  less  than 

one  and  one-half  inches  in  diameter,  shall  be  sufficiently  deep  to  reach  and 

cut  or  expose  the  mineral  vein  or  lode,  and  shall  be  protected  at  the  surface 

opening  against  injury  to  livestock.  The  discoverer  shall  designate  one  of  the 
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Shaft  or  equivalent 


Substitute 


Oregon 


South 


holes  thus  drilled  as  the  discovery  hole,  in  the  event  that  more  than  one  such  hole 
shall  have  been  drilled."  N.D.Cent.  Code  §  38-02-05  (1960). 


"Before  the  expiration  of  60  days  from 
the  date  of  the  posting  of  the  notice 
of  discovery  upon  his  claim  as  provided 
in  ORS  517.010  and  before  recording 
the  notice  of  location  as  required  by 
ORS  517.030,  the  locator  must  sink  a 
discovery  shaft  upon  the  claim  located 
to  a  depth  of  at  least  10  feet  from  the 
lowest  part  of  the  rim  of  such  shaft  at 
the  surface,  or  deeper  if  necessary,  to 
show  by  such  work  a  lode  or  vein  of 
mineral  deposit  in  place.  A  cut  or 
crosscut  or  tunnel  which  cuts  the  lode 
at  a  depth  of  10  feet,  or  an  open  cut  at 
least  six  feet  deep,  four  feet  wide  and 
10  feet  in  length  along  the  lode  from 
the  point  where  the  same  may  be  in 
any  manner  discovered,  is  equivalent 
to  such  discovery  shaft.  Such  work 
shall  not  be  deemed  a  part  of  the 
assessment  work  required  by  the 
Revised  Statutes  of  the  United  States." 
Ore .Rev . Stat .  §517.000  (1963). 


Dakota 


Utah 
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Shaft  or  equivalent 


Substitute 


Washington 


"Any  open  cut,  excavation  or  tunnel  which  cuts  or  exposes  a  lode  and  from 
which  a  total  of  two  hundred  cubic  feet  of  material  has  been  removed  or  in 
ieu  thereof  a  test  hole  drilled  on  the  lode  to  a  minimum  depth  of  twenty  feet 
from  the  collar,  shall  hold  the  lode  the  same  as  if  a  discovery  shaft  were 
sunk  thereon,  and  shall  be  equivalent  thereto."  Wash. Rev.  Code  Ann 
§  78.08.070  (1962)  . 


"Any  geological,  geochemical,  or 
geophysical  survey  which  reasonably 
involves  a  direct  expenditure  on  or 
for  the  benefit  of  each  claim  of  not 
less  than  one  hundred  dollars  worth  of 
annual  assessment  work  required  under 
Federal  Statute  or  Regulations  shall 
hold  such  claim  for  not  more  than  two 
consecutive  years  or  more  than  a  total 
of  five  years:  Provided,  That  a  written 
report  of  such  survey  be  filed  with  the 
county  auditor  at  the  time  annual  assess¬ 
ment  work  is  recorded  as  required  under 
federal  statute,  and  said  written  report 
shall  set  forth  fully: 

"(1)  The  location  of  the  survey  per¬ 
formed  in  relation  to  the  point  of 
discovery  and  boundaries  of  the  claim. 

"(2)  The  nature,  extent,  and  cost  of 
the  survey. 

"(3)  The  date  the  survey  was  commenced 
and  the  date  completed. 


"(4)  The  basic  findings  therefrom. 
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Shaft  or  equivalent 


Wyoming 


"Before  the  filing  of  a  location 
certificate  in  the  office  of  the 
county  clerk  and  ex-officio  register  of 
deeds,  the  discoverer  of  any  lode,  vein 
or  fissure  shall  designate  the  location 
thereof  as  follows:  1.  By  sinking 
a  shaft  upon  the  discovery  lode  or 
fissure  to  the  depth  of  ten  feet  from 
the  lowest  part  of  the  rim  of  such 
shaft  at  the  surface  .  .  .  Wyo. 

Stat.Ann.  §  30-3  (1967). 

"Any  open  cut  which  shall  cut  the  vein 
ten  feet  in  length,  and  with  face  ten 
feet  in  height,  or  any  cross-cut  tunnel, 
or  tunnel  on  the  vein  ten  feet  in  length 
which  shall  cut  the  vein  ten  feet  below 
the  surface,  measured  from  the  bottom  of 
such  tunnel,  shall  hold  such  lode  the 
same  as  if  a  discovery  shaft  were  sunk 
thereon."  Wyo . Stat . Ann .  §  30-6  (1967). 


Substitute 


"(5)  The  name,  address,  and  professional 
background  of  the  person  or  persons  per¬ 
forming  or  conducting  the  survey.  Wash. Rev. 
Code  Ann.  §  78.08.072  (Supp.1967). 

"Provided  however,  that  the  discoverer 
of  a  mineral  deposit  may,  at  his  option, 
in  lieu  of  a  discovery  shaft,  tunnel  or 
pit  otherwise  required  by  provisions  of 
law,  and  for  the  same  purposes,  and  under 
the  same  provisions,  drill  or  cause  to 
be  drilled,  a  hole,  or  holes,  in  the  manner 
and  under  the  conditions  and  requirements 
hereinafter  set  forth: 

"1.  The  hole  or  holes  shall  be  not  less 
than  \\  inches  in  diameter. 

"2.  The  said  hole  or  holes  shall  aggre¬ 
gate  at  least  fifty  (50)  feet  in  depth, 
and  no  one  hole  shall  be  less  than  ten 
(10)  feet  in  depth,  and  in  the  course 
thereof,  at  least  one  of  which  shall  cut 
or  expose  deposits  of  valuable  minerals 
sufficient  in  quality  to  justify  a 
reasonably  prudent  man  in  expending 
money  and  effort  in  further  exploration 
or  development. 

"3.  The  discoverer  shall  designate  one 
of  the  holes  thus  drilled  as  the  dis¬ 
covery  hole,  in  the  event  that  more 
than  one  such  hole  shall  have  been 
drilled.  The  said  hole  shall  be  marked 
by  a  substantial  post  or  other  permanent 
marker,  placed  at  and  adjacent  to  the 
hole  and  within  five  feet  thereof,  firmly 


Shaft  or  equivalent 


Substitute 


fixed  in  the  ground,  and  extending  at 
least  thirty  inches  in  height  above  the 
ground,  and  on  which  shall  be  placed 
the  name  of  the  claim,  the  owner  thereof, 
the  depth  of  the  hole,  and  the  date  of 
the  drilling  thereof. 

"If,  in  drilling  such  hole  or  holes  *  a 
water-bearing  stratum  or  strata  is 
entered  or  cut  by  the  drill,  then,  in 
such  event,  the  hole  shall  be  plugged 
back  by  or  on  behalf  of  the  discoverers, 
locator  or  owner,  who  drilled  the  hole/ 
or  someone  on  his  behalf,  to  a  point 
immediately  above  such  water-bearing 
stratum  or  strata,  placing  therein  a 
plugging  material  or  substance  which 
is  recognized  and  adequate  to  shut  off 
said  water-bearing  stratum  or  strata. 
Within  the  time  allowed  by  the  pro¬ 
visions  of  57-918  Wyoming  Compiled 
Statutes,  1945  [§30-7],  the  dis¬ 
coverer,  locator  or  owner,  or  someone 
on  his  behalf,  shall  set  forth  in  an 
affidavit  hereinafter  provided  for,  or 
in  a  separate  affidavit,  setting  forth 
the  depth  said  water  strata  was  en¬ 
countered  and  the  facts  of  the  plugging 
thereof . 

"The  drilling  of  such  hole,  or  holes, 
or  the  sinking  of  the  shaft  or  making 
of  the  discovery  pit  otherwise  provided 
for  in  this  act  [§§30-1  to  30-26]  shall 
be  made  a  matter  of  record  by  the 
recording  in  the  office  of  the  county 


537 


Shaft  or  equivalent 


Substitute 


clerk  of  the  county  in  which  the  claim 
shall  be  situated  the  affidavit  or 
sworn  statement  of  the  discoverer, 
locator,  owner  or  his  or  their  agents 
stating  the  date  of  such  work,  the 
nature  thereof,  the  person  or  persons 
by  whom  performed,  the  location  of  such 
work  within  the  claim,  and  the  nature 
of  the  mineral  discovered.  Such  affi¬ 
davit  may  be  a  part  of  the  location 
certificate  to  be  thereafter  recorded 
in  accordance  with  the  provisions  of 
this  act. 

"The  creation  of  the  rights  provided 
for  in  this  act  are  based  upon  the 
truth  of  the  statements  contained  in 
such  affidavit  or  statement  and  the 
certificate  of  location,  herein 
otherwise  provided  for,  and  no  rights 
of  any  kind  or  nature  shall  vest  or 
exist  or  be  created  or  arise  when  any 
material  statement  or  representation 
therein  made  is  false."  Wyo . Stat .Ann . 
§  30-6  (1967) . 
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TABLE  10 


DISCOVERY  WORK 

PLACER  CLAIMS 


Alaska 

Arizona 

California 

Colorado 


Cal .Pub. Res . 
Table  9. 


Code  §  2304  (West  Supp.1968)  applies  to  both  lode  and  placer  claims. 


See 


Idaho 


Montana 

Nevada 


New  Mexico 


fi“6en  *!ayS  a,fter  “fkin8  the  location,  the  locator  must  make  an  excavation 
upon  the  claim  of  not  less  than  one  hundred  cubic  feet,  for  the  purpose  of  prospecting 
the  same.  Idaho  Code  Ann.§  47-617  (1948).  P  P  8 


Mont. Rev.  Codes  Ann. 


§ 


50-701  (1961)  applies  to  both  lode  and  placer  claims.  See  Table 


9. 


"Within  90  days  after  the  posting  of  the  notice  of  location  of  a  placer  claim 
locator  shall  perform  not  less  than  $20  worth  of  labor  upon  the  claim  for  the’ 
development  thereof."  Nev .Rev . Stat .  §  517.100  (1967). 


the 


North  Dakota 


Oregon 


ORS  S17  n44  th  ar  a6  i  the  posting  of  the  notice  of  location  described  in 

ORS  517.044,  the  individual  locating  the  claim  shall  cause  to  be  excavated  an  open 

cut  upon  the  claim,  removing  from  the  cut  not  less  than  five  cubic  yards  of  material 

Tn  ’•15-Prr^Cf  ’  exposlng  hereby  the  placer  deposit  described  by  such  notice. 

The  rndividuel  locating  the  claim,  the  individual  making  the  cut  or  any  person  who 

worked  upon  the  excavation  who  has  knowledge  of  the  facts  relating  thereto,  shall  make 
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South  Dakota 
Utah 

Washington 


Wyoming 


and  attach  to  the  copy  of  the  notice  required  to  be  filed  under  ORS  517.052  an 
affidavit  showing  compliance  with  the  provisions  of  this  section." 

Ore . Rev . S tat .  §  517.048  (1863). 


"Within  sixty  days  from  the  date  of  discovery,  the  discoverer  shall  perform 
labor  upon  such  location  or  claim  in  developing  the  same  to  an  amount  which 
shall  be  equivalent  in  the  aggregate  to  at  least  ten  dollars  worth  of  such  labor 
for  each  twenty  acres,  or  fractional  part  thereof,  contained  in  such  location  or 
claim:  Provided,  however,  that  nothing  in  this  subdivision  shall  be  held  to 

apply  to  lands  located  under  the  laws  of  the  United  States  as  placer  claims  for 
the  purpose  of  the  development  of  petroleum  and  natural  gas  and  other  natural 
oil  products."  Wash. Rev.  Code  Ann.  §  78.08.100  (1962). 
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TABLE  11 


CONTENTS  OF  RECORDED  LOCATION  CERTIFICATE  OR  NOTICE 

LODE  CLAIMS 


Statute  Dimensions 

Federal  30  U.S  .C.  § 

28  (1964) 


Course 

of  Vein  Description 

"such  a  description  of  the 
claim  or  claims  located  by 
reference  to  some  natural 
object  or  permanent  monu¬ 
ment  as  will  identify  the 
claim" 


The  federal  statute  also  requires  that  "name  or  names  of  the  locators" 
30  U.S.C.  §  28  (1964).  All  state  statutes  require  the  name  of  the  locator 
the  claim,  and  the  date  of  the  location  (or  discovery) 


and  "the  date  of  location", 
the  name  (or  number)  of 


Alaska 

Alaska  Stat. 

§  27.10.050 
(1962)  . 

"number  of  feet  in 
length  and  width  of 
the  claim" 

- 

"a  description  of  the  claim 
with  such  reference  to  some 
natural  object  or  permanent 
monument  so  that  an  intel¬ 
ligent  person  with  a  knowledge 
of  the  prominent  natural  ob¬ 
jects  and  permanent  monuments 
in  the  vicinity  can  identify 
the  claim" 

Arizona* 

Ariz .Rev. Stat . 
Ann.  §  27-202 
(1956) ., 

"length  and  width  of 
the  claim  in  feet, 
and  the  distance  in 
feet  from  the  point 
of  discovery  to  each 
end  of  the  claim." 

"general 
course  of  the 
claim. " 

"locality  of  the  claim  with 
reference  to  some  natural 
object  or  permanent  monument 
whereby  the  claim  can  be 
identified ." 

California* 

Cal .Pub .Res . 

Code  §  2301 
(West  Supp . 

1968)  . 

"number  of  linear 
feet  claimed  in 
length  along  the 

"general 
course  of  the 
vein  or  lode, 

"Such  a  description  of  the 
claim  by  reference  to  some 
natural  object,  or  permanent 

Ui 

4> 


Colorado 


Idaho* 


Montana 


Statute 


Dimensions 


Course 
of  Vein 


Description 


course  of  the  vein,  as  near  as  may 

each  way  from  the  be" 

point  of  discovery, 

with  the  width  on 

each  side  of  the- 

center  of  the  claim" 


monument  as  will  identify  the 
claim  located.  The  town¬ 
ship  and  range  shall  be  in¬ 
cluded  in  such  description." 


Colo .Rev . 
Stat .Ann .§§ 
92-22-3, 
92-22-4 
(1963)  . 


"number  of  feet  in 
length  claimed  on 
each  side  of  the 
center  of  discovery 
shaft" 


"general 
course  of 
the  lode  as 
near  as  may 
be" 


Idaho  Code  "direction  and  distance  claimed 

Ann.  §  47-  along  the  ledge  from  the  dis- 

602  (1948)  covery" 

"distance  claimed  on 
each  side  of  the 
middle  of  the  ledge" 


Mont. Rev.  "the  direction  and  distance  claimed 

Codes  Ann.  §  along  the  course  of  the  vein  each 

50-702  (1961)  way  from  the  discovery  shaft,  cut, 

or  tunnel" 


"such  description  as  shall 
identify  the  claim  with 
reasonable  certainty" 


"the  distance  and  direction 
from  the  discovery  monument 
to  such  natural  object  or 
permanent  monument,  if  any 
such  there  be,  as  will  fix 
and  describe  in  the  notice 
itself  the  location  of  the 
claim"  "name  of  the  mining 
district,  county  and  state" 

"such  description  of  said  claim, 
with  reference  to  some  natural 
object  or  permanent  monument, 
as  will  identify  the  claim" 


"the  width  claimed  on 
each  side  of  the 
center  of  the  vein" 

The  Montana  statute  also  provides:  "The  locator  and  claimant  at  his  option,  may  also  set  forth, 
in  such  certificate  of  location,  a  description  of  the  discovery  work,  the  corner  monuments,  and  the 
markings  thereon,  and  any  other  facts  showing  a  compliance  with  the  provisions  of  this  law." 

Mont . Rev .Codes  Ann.  §  50-702  (1961).  This  provision  has  the  effect  of  making  the  location  certificate 
prima  facie  evidence  of  these  optional  items.  Id . 
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Statute 

Dimensions 

Course 
of  Vein 

Description 

Nevada 

Nev.Rev.Stat . 

§  517.050 
(1967)  . 

"number  of  linear 
feet  claimed  in 
length  along  the 
course  of  the 
vein  each  way  from 
the  point  of  dis¬ 
covery  with  the 
width  on  each  side 
of  the  center  of 
the  vein” 

"the  general 
course  of  the 
lode  or  vein  as 
near  as  may  be" 

"such  description  of  the 
location  of  the  claim, 
with  reference  to  some 
natural  object  or  perman¬ 
ent  monument,  as  will 
identify  the  claim" 

,,,  „Ihe.  N*Vada  statute  also  requires  (1)  "the  post  office  address  of  such  locator  or  locators" 
(2)  a  description  and  the  location  of  the  work  done  and  the  cost  thereof  or  rv.e  a-  • 

»,™:s  - = S'; 

Ne^Rev.St”  §  317  050  (^6^  deSCrlpti°n  °f  each  —  **  the  markings  thereof". 


New  Mexico  N.M.Stat. 

Ann.  §  63-2=1 
(1960) 


description  thereof  by  ref¬ 
erence  to  some  natural  obiert 
or  permanent  monument  as  will 
identify  the  claims" 


The  New  Mexico  statute  also  requires*  "hi*?  nr*  fVi o -f r-  . 

N.M.Stat .Ann.  §  63-2-1  (1960).  q  ‘  h  intention  to  locate  the  mining  claim". 


North  Dakota  N.D.Cent. 

Code  §  38-02-03 
(1960) 


"number  of  feet  in 
length  claimed  on 
each  side  of  the 
discovery  shaft" 


"general 
course  of  the 
lode  as  near 
as  may  be" 


"such  information  and  a  de¬ 
scription  to  identify  the 
claim  with  reasonable 
certainty" 


"number  of  feet 
in  width  claimed 
on  each  side  of 
the  vein  or  lode" 
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Statute 


Dimensions 


Course 
of  Vein 


Description 


Oregon1* 


Ore . Rev „ 
Stat.  § 
517.010 
(1963) 


"number  of  linear 
feet  claimed  along 
the  vein  or  lode 
each  way  from  the 
point  of  discovery, 
with  the  width  on 
each  side  of  the 
lode  or  vein." 


"general  course  or  strike  of  the  vein 
or  lode  as  nearly  as  may  be,  with 
reference  to  some  natural  object  or 
permanent  monument  in  the  vicinity" 


The  Oregon  statute 
recorded  along  with  the 


also  requires  that  an  affidavit  of  performance  of  discovery  work  be 
location  notice.  Ore . Rev . Stat .  §  517.030  (1963). 


South  Dakota  S.D.  Code 

§  42.0103 
(Supp . 1960) 


"number  of  linear 
feet  in  length 
claimed  along  the 
course  of  the 
vein  each  way 
from  the  point 
of  discovery, 
with  the  width 
claimed  on  each 
side  of  the 
center  of  the 
vein" 


Utah* 


Utah  Code  "the  number  of 

Ann.  §  40=1-2  linear  feet 

(1953) .  claimed  in 

length  along 
the  course  of  the 
vein  each  way 
from  the  point 
of  discovery, 
wi th  the 
width  claimed 
on  each  side  of 
the  center  of 
the  vein" 


"general 
course  of 
the  vein  or 
lode  as 
near  as  may 
be" 


"general 
course  of 
the  vein  or 
lode  as  near 
as  may  be" 


"such  a  description  of 
the  claim  located  by 
reference  to  some  natural 
obiect  or  permanent 
monument  as  will  identify 
the  claim" 


"such  a  description  of 
the  claim,  located  by 
reference  to  some  natural 
object  or  permanent 
monument,  as  will  identify 
the  claim." 
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Statute  Dimensions 


Course 
of  Vein 


Description 


Washington  Wash. Rev. Code  "number  of  feet  in 

Ann.  §  70.08.050  length  claimed  on 
(1962) .  each  side  of  the 

discovery" 


"general 
course  of  the 
lode" 


Wyoming 


Wyo. Stat .Ann. 
§  30-1  (1967) 


"length  of  the  claim 
along  the  vein  meas¬ 
ured  each  way  from 
the  center  of  the 
discovery  shaft" 


"general 
course  of 
the  vein  as 
far  as  it 
is  known" 


"such  a  description 
of  the  claim  or 
claims  located  by 
reference  to  some 
natural  object  or 
monument  as  will 
identify  the  claim." 

"a  description  of  the 
claim  by  such  designation 
of  natural  or  fixed 
object,  or  if  upon  ground 
surveyed  by  the  United 
States  system  of  land 
survey  by  reference  to 
section  or  quarter 
section  corners,  as 
shall  identify  the  claim 
beyond  question." 


Of  fh*1,1  St!teS  U,Sted  abOVe  require  <*>  the  name  (or  number)  of  the  claim  or  lode  (2)  the  name 
of  the  locator  or  locators,  and  (3)  the  date  of  location  or  discovery. 


*  Indicates 
must  be  posted  on 


those  states  in  which  a 
the  claim. 


location  notice  containing  the  information  given  above 


\ 
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TABLE  12 


CONTENTS  OF  RECORDED  LOCATION  CERTIFICATE  OR  NOTICE 

PLACER  CLAIMS 


Statute 


Dimensions  or  Area 


Description 


Alaska 


Alaska  Stat.  §  Same  statute  applies  to  both  lode  and  placer  claims.  See 

27.10.050  (1962).  Table  11. 


Arizona* 


Ariz .Rev .Stat .Ann .  "the  number  of  acres 

§  27-207(A)  (1956).  claimed." 


California*  Cal. Pub. Res.  Code 

§  2303  (West  1956) . 


"number  of  feet  or 
acreage  claimed" 


"A  description  of  the  claim 
with  reference  to  some 
natural  object  or  perman¬ 
ent  monument  that  will 
identify  the  claim." 

"such  a  description  of 
the  claim  by  reference  to 
some  natural  object  or 
permanent  monument  as  will 
identify  the  claim  located" 


The  California  statute  also  requires  that  there  be  recorded  "a  statement  of  the  markings  of 
the  boundaries  as  required  in  this  chapter,  and  of  the  performance  of  the  required  discovery  work". 
Cal. Pub. Res.  Code  §  2313  (West  1956) . 

Colorado  Colo . Rev. Stat .Ann .  "the  number  of  acres  or  "A  description  of  the  claim, 

§  92-22-12  (1963) .  feet  claimed"  by  such  reference  to  natural 

objects  or  permanent  monuments 
as  shall  identify  the  claim" 


The  Colorado  statute  requires  that  the  location  certificate  contain  the  name  of  the  claim 
"designating  it  as  a  placer  claim".  Colo .Rev . Stat .Ann .  §  92-22-12  (1963). 
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Statute 


Dimensions  or  Area 


Description 


Idaho* 


Montana 


Idaho  Code  Ann.  § 
47-617  (1948) . 


Mont. Rev.  Codes  Ann. 
§  50-702  (1961) 


"dimensions  of  the  claim"  "the  mining  district  (if  any) 

and  county  in  which  the  same 
is  situated,  and  .  .  .  the 
distance  from  Said  post  . 
[i.e.,  the  post  on  which  the 
notice  of  location  is  posted] 
to  Such  natural  object  or 
permanent  monument,  if  any 
such  there  be,  as  will  fix 
and  describe  in  the  notice 
itself  the  location  of  the 
c laim" 

"such  description  of  said 
claim,  with  reference  to 
some  natural  object  or 
permanent  monument,  as  will 
identify  the  claim" 


"dimensions  of  area  of 
the  claim" 


..  The  “ontana  statute  also  requires  "the  location  thereon  on  [sicl  the  discovery  shaft  cut 
or  tunnel".  Mont. Rev.  Codes  Ann.  §  50-702  (1961).  1  ‘  discovery  snatt,  cut. 


Nevada 


Nev.Rev. Stat .  "the  number  of  feet  or 

§  517 . 110  (1967).  acres  claimed" 


"A  description  of  the  claim 
with  regard  to  some  natural 
object  or  permanent  monument, 
so  as  to  identify  the  claim." 


The  Nevada 
NRS  517.100"  and 
(1967). 


S"^»teialS°  req“iref  "The  kind  and  amount  of  work  done  by  him  as  required  by 
place  on  the  claim  where  the  work  was  done".  Nev.Rev. Stat.  §  517.110 
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Statute 


Dimensions  or  Area 


Description 


New  Mexico*  N .M. Stat . Ann .  §  "if  located  upon  surveyed  lands,  such  notice  shall  contain  a 

63-2-14  (1960).  description  of  such  claim  by  its  legal  subdivision;  if  upon 

unsurveyed  lands  such  notice  shall  contain  a  description  of 
such  claim  by  metes  and  bounds,  with  reference  to  some  known 
object  or  monument" 

The  New  Mexico  statute  also  requires  "the  purpose  and  the  kind  of  material  for  which  such  claim 
is  located".  N.M. Stat . Ann .  §  63-2-14  (1960). 

Oregon*  Ore . Rev . Stat .  §  "number  of  feet  or  acres  "a  description,  either  by  legal 

517.044  (1963).  claimed"  subdivisions,  if  practicable, 

or  if  not,  then  by  reference  to 
some  natural  object  or  permanent 
monument  in  the  vicinity  of  the 
claim,  which  will  identify  the 
claim  located" 


The  Oregon  statute  also  requires  the  recording  of  an  affidavit  showing  compliance  with  the 
discovery  work  requirement.  Ore . Rev . Stat .  §  517.052  (1963). 


Utah*  Utah  Code  Ann.§ 

40-1-2  (1953). 


"number  of  acres  or 
superficial  feet 
claimed" 


"such  a  description  of  the 
claim  .  .  . ,  located  by  ref¬ 

erence  to  some  natural  object 
or  permanent  monument,  as  will 
identify  the  claim" 


Washington*  Wash. Rev.  Code  Ann . § 

78.08.100  (1959) 

divisions  or  sections,  lr  une 
location  is  made  in  conformity 
with  the  public  surveys, 
otherwise,  a  description 
with  reference  to  some  natural 
object  or  permanent  monuments 
as  will  identify  the  claim" 


"a  description  of  the  claim 
by  reference  to  legal  sub- 
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Dimensions  or  Area  Description 


"number  of  feet  or  acres  MA  description  of  the  claim  by 
thus  claimed"  such  designation  of  natural 

or  fixed  objects  as  shall 
identify  the  claim  beyond 
question ." 

.The  Wyoming  statute  requires  that  the  location  certificate  contain  the  name  of  the  claim 
designating  it  as  a  plaeer  claim”.  Wyo . Stat . Ann .  §  30-10  (1967). 

All  states  listed  above  require  (1)  the  name  (or  number)  of  the  claim,  (2)  the  name  of  the 
locator  or  locators,  and  (3)  the  date  of  location  or  discovery. 


Statute 

Wyoming  Wyo . Stat .Ann .  § 

30-10  (1967) . 


*  Indlcates  those  states  in  which  a  location  notice  containing  the  information  given  above 
must  be  posted  on  the  claim. 


CHAPTER  12 


i 

RIGHTS  FLOWING  FROM  LOCATION  OR  PATENT 


The  rights  of  a  prospector  flowing  from  his  actual  posses¬ 
sion  of  public  land  while  engaged  in  a  diligent  search  for 
minerals  are  discussed  in  Chapter  9  of  this  study. 

In  the  following  discussion,  compliance  by  the  locator 
of  a  mining  claim  with  all  of  the  requirements  of  the  law, 
including  the  requirement  of  a  valid  discovery,  is  assumed, 
except  as  otherwise  indicated  by  the  context. 


A-  Titles  to  mining  claims. 


The  owner  of  a  mining  claim  may  have  one  of  three 
possible  estates:  (1)  a  possessory  estate  based  upon 
location,  (2)  equitable  title,  or  (3)  legal  title.  1/ 

An  unpatented  mining  claim  is  a  possessory  interest 
only,  2/  and  although  the  owner  has  the  right  of  exclusive 
possession,  _3/  he  retains  this  right  only  so  long  as  he  com¬ 
plies  with  the  acts  of  Congress  and  local  statutes.  4/ 


1/  Benson  Min.  &  Smelting  Co.  v.  Alta  Min.  &  Smelting 
Co.,  145  U.S.  428  (1892);  American  Hill  Quartz  Mine,  Decision 
of  the  Secretary,  Mar.,  4,  1879,  Copp,  U,S,  Mineral  Lands 
254  (1881). 

2/  Be lk  v.  Meagher,  104  U.S.  279  (1881). 

3/  30  U.S.C.  §  26  (1964).  The  right  of  exclusive  pos¬ 

session  has  been  considerably  modified  by  the  Multiple  Mineral 
Development  Act  of  1954,  30  U.S.C.  §  521  et  seq.  (1964)  and 
the  Multiple  Surface  Use  Act  of  1955,  30  U.S„Ct  §  611  et  seq. 

(1964) . 

4/  Belk  v.  Meagher,  104  U.S.  279  (1881). 
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Despite  some  early  decisions  to  the  contrary,  1/  it  is 
now  everywhere  recognized  that  unpatented  mining  claims  are 
real  property 0  2!/  In  Forbes  v 0  Gracev.  _3/  the  Supreme  Court 
characterized  them  as  follows: 

.  .  .  Those  claims  are  the  subject  of  bargain 
and  sale,  and  constitute  very  largely  the  wealth 
of  the  Pacific  coast  States „  They  are  property  in 
the  fullest  sense  of  the  word,  and  their  ownership, 
transfer  and  use  are  governed  by  a  well  defined  code 
or  codes  of  law,  and  are  recognized  by  the  States 
and  the  Federal  Government .  This  claim  may  be 
sold,  transferred,  mortgaged  and  inherited,  without 
infringing  the  title  of  the  United  States 

The  locator  s  possessory  title  is  good  as  against  the  United 
States,  4/  and  the  requirements  of  due  process  dictate  that 
his  property  in  the  claim  cannot  be  taken  away  by  the  United 
States  except  upon  payment  of  just  compensation,  5/  nor  can 
his  claim  be  declared  invalid  without  a  hearing,  6/  It  is 

reconcile  the  constitutionally  protected  right 
of  a  locator  to  the  exclusive  possession  of  his  claim  with  the 
power  of  the  United  States  to  make  other  use  or  disposition 


— /  S ee ,  e „ g . ,  Table  Mountain  Tunnel  Co.  v.  Stranahan 

20  Cal.  198,208  (1862) . 

1/  Bradford  v.  Morrison,  212  U.S0  389  (1909);  Wilbur 
v.  United  States  ex  rel.  Krushnic ,  280  U.S.  306  (1930), 

3/  94  U.S.  762  (1877). 

4/  Davis  v.  Nelson,  329  F . 2d  840  (9th  Cir.  1964);  United 
States  v.  Deasy,  24  F.2d  108  (D.Ida.  1928).  Contra.  36  C..F.R 
§  231.12  (1968).  - - 

3/  United  States  v.  North  American  Transportation  & 
Trading  Co.,  253  U.S.  330  (1920), 

6/  Adams  v.  Witmer,  271  F . 2d  29  (9th  Cir,  1958);  United 
States  v.  O'Leary,  63  I.D.  341  (1956). 
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of  a  claim,  concededly  valid  when  located,  merely  because 
economic  conditions  have  rendered  mining  operations  unprofit¬ 
able.  This  power  has  been  recognized  by  the  courts  _1/  and 
by  the  Secretary.,  2/ 

Upon  payment  of  the  purchase  price  and  the  issuance  of 
the  final  receipt  by  the  local  land  office,  the  applicant  for 
a  patent  holds  the  claim  by  equitable  title,  and  is  treated 
as  though  the  patent  had  been  ’delivered  to  him,  3/  insofar  as 
the  rights  of  third  persons  are  concerned.  4/ 

A  patent  to  a  mining  claim  transfers  the  legal  title  to 
the  patentee,  whose  title  thereafter  is  unassailable  except 
in  an  action  brought  for  the  correction  or  annulment  of  the 
patent.  _5/ 

In  many  respects,  the  rights  granted  to  the  locator  by 
virtue  of  his  location  and  the  rights  granted  to  a  patentee 
by  virtue  of  the  patent  are  identical.  In  the  following 
discussions,  distinction  will  be  made  between  patented  and 
unpatented  mining  claims  only  when  the  rights  pertaining  to 
one  differ  from  those  pertaining  to,  the  other. 


1/  Adams  v.  United  States,  318  F . 2d  861  (9th  Cir.  1963); 
Mulkern  v.  Hammitt ,  326  F . 2d  896  (9th  Cir.  1964). 

2/  United  States  v.  Pumice  Sales  Corp. ,  A-27578  (July  28, 
1958);  United  States  v.  Houston,  66  I.D.  161  (1959);  United 
States  v.  Denison,  71  I.D.  144  (1964);  £f.  United  States  v. 
Speckert,  75  I.D.  367  (1969). 

3/  Noyes  v.  Mantle,  127  U.S.  348  (1888);  El  Paso  Brick 
Co.  v.  McKnight,  233  U.S.  250  (1914);  Silver  King  Coalition 
Mines  Co.  v.  Conkling  Min.  Co.,  255  U.S.  151  (1921). 

4/  Deffeback  v.  Hawke,  115  U.S.  392  (1885);  Benson  Min. 

&  Smelting  Co.  v.  Alta  Min.  6c  Smelting  Co.,  145  U.S.  428  (1892). 

5/  St.  Louis  Smelting  6c  Refining  Co.  v.  Kemp,  104  U.S. 

636  (1881) . 
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B. 


Mining  rights. 


1 •  Intralimital  rights. 


a ,  Lode  claims. 


Section  3  of  the  Mineral  Location  Law  of  1872  1/  provides 

The  locators  of  all  mining  locations  made  on 
any  mineral  vein,  lode,  or  ledge,  situated  on  the 
public  domain,  their  heirs  and  assigns,  where  no 
adverse  claim  existed  on  the  10th  day  of  May  1872 
so  long  as  they  comply  with  the  laws  of  the  United 
States,  and  with  State,  territorial,  and  local 
regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title, 
have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the  top’ 
or  apex  of  which  lies  inside  of  such  surface  lines 
extended  downward  vertically  .  .  .  oM 

The  owner  of  a  lode  claim  is  entitled  to  all  veins  or 
lodes  apexing  within  the  limits  of  his  claim,  whether  or  not 
the  veins  or  lodes  are  known  to  exist .  2/  The  owner  of  a 
lode  claim  owns  not  merely  the  surface  and  the  vein,  but 


1/  30  U.S.C,  §  26  (1964) . 

2/  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.  194  U  S 
220  (1904).  ’ 
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rather  owns  the  land  in  fee,  1/  subject  to  the  provisions  of 
the  law  with  respect  to  extralateral  rights,  2/  and  is  prima 
facie  the  owner  of  all  veins  or  ore  deposits  within  the  verti¬ 
cal  boundaries  of  his  claim.  3/  Even  where  the  apex  of  a 
vein  is  outside  the  boundaries  of  a  lode  location,  and  has 
been  located  by  others,  those  portions  of  the  vein  within  the 
vertical  boundaries  of  the  lode  location,  and  not  covered  by 
the  extralateral  rights  of  the  locators  of  the  apex,  belong 
to  the  lode  locator.  4/ 


1/  Parrott  Silver  6c  Copper  Co.  v.  Heinze,  25  Mont. 

139,  64  Pac.  326,  55  L.R.A,  491,  87  Am. St. Rep.  386  (1901). 
Some  early  decisions  held  that  the  surface  was  a  mere 
adjunct  to  the  lode.  S ee  Terrible  Min.  Co.  v.  Argentine  Min. 
Co.,  89  Fed.  583  (C .C .D .Colo .  1883);  Silver  Queen  Lode,  16 
L.D.  186  (1893).  The  statement  in  the  text  is  subject  to 
certain  statutory  exceptions.  See ,  e , g .  §  4(d)(3)  of  the 
Wilderness  Act  of  1964,  16  U0S.C0  §  1133(d)(3)  (1964)  (patent 
conveys  mineral  deposits  together  with  right  to  cut  needed 
timber) . 

2/  Roxanna  Gold  Min.  6c  Tunneling  Co.  v.  Cone,  100 
Fed.  168  (C.C.D0Colo.  1899),  A  senior  location  is  subject 
to  the  extralateral  rights  of  a  junior  location.  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  50  Fed.  888  (8th  Cir.  1892). 

3/  St.  Louis  Min.  6c  Milling  Co.  of  Montana  v.  Montana 
Min.  Co.,  194  U.S.  235  (1904);  Empire  Star  Mines  Co.  v.  Grass 
Valley  Bullion  Mines,  99  F . 2d  228  (9th  Cir.  1938);  Collins  v. 
Bailey,  22  Colo.App.  149,  125  Pac.  543  (1912);  Parrott  Silver 
6c  Copper  Co.  v.  Heinze,  25  Mont.  139,  64  Pac.  326,  55  L.R  A. 
491,  87  Am. St. Rep.  386  (1901).  See  Calhoun  Gold  Min.  Co.  v. 
Ajax  Gold  Min,  Co  ,  182  U.S.  499  (1900). 

4/  State  ex  rel.  Anaconda  Copper-Min .  Co.  v.  District 
Court”  25  Mont.  504,  65  Pac.  1020  (1901). 
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Placer  claims. 


b  . 


The  location  of  a  placer  mining  claim  establishes  in  the 
owner  the  right  to  the  possession  of  the  surface  within  its 
boundaries  for  all  purposes  connected  with  and  incident  to 
its  use  and  operation  as  a  placer  mining  claim,  but  does  not 
give  the  locator  any  right  to  veins  or  lodes  apexing  within 
the  limit  of  the  claim „  The  placer  locator  may,  however, 
prohibit  the  entry  upon  his  claim  of  others  seeking  to  dis¬ 
cover  a  vein  or  lode,  and  no  right  to  any  vein  or  lode  may  be 
initiated  by  a  trespass  upon  the  placer  claimant's  possession.  1/ 

A  patent  to  a  placer  mining  claim  carries  with  it  the 
bftle  to  the  surface  included  within  the  boundaries  of  the 
claim  and  to  the  land  beneath  the  surface.  2/  If  no  vein  or 
lode  is  known  to  exist  within  the  boundaries  of  a  placer  claim 
on  the  date  of  the  application  for  patent,  then  the  patent 
conveys  to  the  patentee  all  valuable  mineral  and  other  de¬ 
posits  within  the  boundaries  of  the  placer  claim.  If  a  vein 
or  lode  is  known  to  exist,  the  placer  locator  may  include  in 
his  application  a  statement  that  the  claim  includes  the  vein 
or  lode,  and  upon  payment  of  the  appropriate  purchase  price, 
the  patent  will  issue  for  the  placer  claim,  including  the 
vein  or  lode  claim.  If  the  placer  locator  does  not  include 
an  application  for  the  vein  or  lode,  it  will  be  construed  as 
a  conclusive  declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  of  the  vein  or  lode,  _3/  and 


1/  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.,  194  U.S,  220 
(1904);  Campbell  v.  McIntyre,  295  Fed.  45  (9th  Cir,  1924); 
United  States  v.  237,500  Acres  of  Land,  278  F.2d  584  (9th’cir. 
1960)  ;  Aurora  Lode  v.  Bulger  Hill  and  Nuggett  Gulch  Placer 
23  L.D.  95  (1896). 

2/  Deffeback  v„  Hawke,  115  U.S.  392  (1885).  The 
statement  in  the  text  is  subject  to  certain  statutory 
exceptions.  See_,_e  g „  ,  §  4(d)(3)  of  the  Wilderness  Act 
of  1964,  16  U.S  .Co  §  1133(d)(3)  (1964). 

1/  30  U.S.C*  §  37  (1964) „ 
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an  entry  thereafter  for  the  purpose  of  locating  the  known 
vein  or  lode  is  not  a  trespass.  1/ 

The  location  or  patent  of  a  placer  claim  is  subject  to 
extralateral  rights  of  a  lode  claimant  whose  vein  or  lode 
dips  beneath  the  placer  claim.  2/ 


2 .  Extralateral  rights. 


Section  3  of  the  Mineral  Location  Law  of  18  72  _3/provides 

’’The  locators  of  all  mining  locations  made  on 
any  mineral  vein,  lode,  or  ledge,  situated  on  the 
public  domain,  their  heirs  and  assigns,  where  no 
adverse  claim  existed  on  the  10th  day  of  May  1872 
so  long  as  they  comply  with  the  laws  of  the  United 
States,  and  with  State,  territorial,  and  local 
regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title, 
shall  have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the  top 
or  apex  of  which  lies  inside  of  such  surface  lines 
extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendic¬ 
ular  in  their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  such  surface  locations,, 

But  their  right  of  possession  to  such  outside  parts 
of  such  veins  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes 


1/  Inyo  Marble  Co.  v.  Loundagin,  120  Cal.App.  298, 

7  P . 2d  1067  (1932) . 

2/  3  Lindley,  Mines  §  619  (3d  ed,  1914) ;  cf ,  Colorado 

Cent.  Consol.  Min.  Co.  v ,  Turck,  50  Fed.  888  (8th  Cir.  1892). 

3/  30  U.S.Co  §  26  ’  (1964) . 
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drawn  downward  as  above  described,  through  the  end 
lines  of  their  locations,  so  continued  in  their  own 
direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges „  Nothing 
in  this  section  shall  authorize  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in  its 
downward  course  beyond  the  vertical  lines  of  his 
claim  to  enter  upon  the  surface  of  a  claim  owned 
or  possessed  by  another 0M 


Extralateral  rights  are  not  a  mere  incident  or  appur¬ 
tenance,  but  are  a  substantial  part  of  the  lode  mining  claim 
itself „  1/  & 

Before  extralaterai  rights  attach,  there  must  be  a  vein 
containing  valuable  mineral,  the  apex  of  which  is  within  the 
boundaries  of  the  claim.  2/ 


a .  Apex  of  vein. 


The  apex  is  that  end,  edge,  or  terminal  point  of  the 


1/  Last  Chance  Min.  Co.  v.  Bunker  Hill  &  S.  Min  & 
Concentrating  Co.,  131  Fed.  579  (9th  Cir.  1904);  Montana  Ore 
Purchasing  Co,  v.  Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co 
27  Mont.^  288,  70  Pac.  114  (1902).  By  statute,  extralateral 
rights  do  not  attach  to  lode  claims  located  or  validated  pur¬ 
suant  to  the  Uraniferous  Lignite  Act  of  1955,  30  U  S  C  §  541 
et  seq.  (1964) . 

2/  Tabor  v.  Dexler,  23  Fed.Cas.  615  (No.  13,723) 

(C ,C  VD . Colo .  1878)  (vein);  Duggan  v.  Davey,  4  Dak.  110,  26 
NPW.  887  (1886)  (apex);  Jim  Butler  Tonopah  Min.  Co.  v„ Vest 
End  Consol.  Min.  Co.,  39  Nev,  375,  158  Pac.  876  (1916)  (apex); 
Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah  490,  83 
Pac.  648  (1905)  (valuable  mineral).  Extralateral  rights  will 
not  attach  to  a  mill  site  even  though  all  other  requirements 
are  met.  Walsen  v„  Gaddis,  48  Colo.  63,  194  P.2d  306  (1948). 
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lode  nearest  the  surface  of  the  earth,  1/  It  is  not  necessary 
that  the  apex  be  on  or  near  or  within  any  given  distance  of 
the  surface.  2 /  An  outcrop  which  is  the  exposure  of  the  edge 
of  the  vein  on  its  dip  is  not  the  apex  3/ 

The  burden  is  on  the  party  asserting  extralateral  rights 
to  prove  the  existence  of  the  apex  within  the  boundaries  of 
his  claim.  4/ 

A  junior  locator  who  locates  the  apex  of  a  vein  is 
entitled  to  extralateral  rights  to  the  exclusion  of  a  senior 
locator  who  has  located  the  same  vein  on  its  dip.  _5/ 


(1)  Theoretical  apex. 


A  vein  may  be  situated  in  such  a  way  that  (1)  its  apex 
is  on  ground  that  has  been  disposed  of  under  the  placer  mining 
laws  or  the  nonmineral  public  land  laws,  and  (2)  the  vein 
departs  on  its  dip  from  the  vertical  boundaries  of  such  prior 
grant  into  ground  subject  to  location  under  the  mining  laws. 
For  the  purpose  of  exploration  and  purchase  under  the  lode 
mining  laws,  the  legal  apex  of  such  a  vein  is  that  portion 
of  the  vein  within  the  public  lands  which  would  constitute  its 


1/  Stevens  v,  Williams,  23  Fed„Cas  44  (No,,  13,414) 
(C,C.D.Colo.  1879);  Iron  Silver  Min.  Co.  v.  Murphy,  3  Fed, 
368  (D,Nev.  1880);  Jim  Butler  Tonopah  Min.  Co.  v.  West  End 
Consol  Min .  Co,,  39  Nev.  375,  158  Pac .  876  (1916). 


2/  Iron  Silver  Min.  Co,  v.  Murphy, 
1880) . 

3/  Duggan  v.  Davey ,  4  Dak.  110,  20 

4/  Stevens  v  Gill,  23  Fed.Cas,  12 

(C.C.D.Colo.  1879) 

5/  Colorado  Cent.  Consol.  Min.  Co. 
888  (8th  Cir.  1892)  . 


3  Fed  368  (D .Nev 

N.W.  887  (1886). 
(No.  13,398) 

v.  Turck,  50  Fed. 
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actual  apex  if  the  vein  had  no  actual  existence  in  the  ground 
disposed  of.  1/  Whether  extralateral  rights  may  be  based  upon 
the  location  of  a  theoretical  apex  does  not  appear  to  have 
been  decided  by  the  courts. 


(2)  Costigan 1 s  doctrine  of  judicial  apex. 


In  Del  Monte  Min.  &  Milling  Co.  v.  Last  Chance  Min. 

Mill ing  Co,  .  .2 /  it  was  held  that  the  lines  of  a  junior  loca¬ 
tion  may  be  laid  within,  upon,  or  across  the  surface  of  a 
valid  senior  location  for  the  purpose  of  obtaining  parallelism 
of  the  end  lines  of  the  junior  location,  and  thus  to  define 
and  secure  to  the  junior  locator  extralateral  rights  not  in 
conflict  with  any  rights  of  the  senior  locator.  Costigan 
suggests  that  it  is  a  logical  extension  of  the  Del  Monte 
decision  to  permit  a  junior  location  to  overlap  a  senior 
location  for  the  purpose  of  obtaining  extralateral  rights  not 
in  conflict  with  any  rights  of  the  senior  locator,  not  only 
by  obtaining  parallelism  of  the  end  lines  of  the  junior  lo¬ 
cation,  but  also  by  including  within  the  boundaries  of  the 
junior  location  a  portion  of  the  apex  contained  within  the 
boundaries  of  the  senior  location,  the  end  lines  of  the 
junior  location  being  oriented  in  a  different  direction  than 
the  end  lines  of  the  senior  location.  Costigan  designates 
that  portion  of  the  apex  within  the  senior  location  a  "judicial 
apex",  and  suggests  that  although  such  a  location  by  a  junior 
locator  would  give  him  no  rights  either  to  the  surface  or  to 
the  minerals  within  the  boundaries  of  the  senior  location,  nor 
would  such  a  location  give  him  any  extralateral  rights  to 
that  portion  of  the  vein  between  the  end  lines  of  the  senior 
location  extended  in  their  own  direction,  it  would  give  him 
extralateral  rights  to  that  portion  of  the  vein  outside  the 
end  lines  of  the  senior  location  extended  in  their  own  direc¬ 
tion,  3/ 


1/ 

Woods  v. 

Holden,  26  L.D.  198  (1898) 

2/ 

171  U.S. 

55  (1898). 

3/ 

Costigan 

,  Mining  Law  §  118  Q908')  . 
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The  doctrine  of  judicial  apex  has  not  found  favor  in  the 
courts.  1/ 


b .  Dip  of  vein. 


Before  extralateral  rights  attach,  the  vein  must  dip 
beyond  the  side  lines  of  the  location,  2/  as  a  locator  can 
have  no  extralateral  rights  within  the  boundaries  of  his  own 
location.  3/  Extralateral  rights  are  confined  to  that 
portion  of  the  vein  lying  between  vertical  planes  drawn 
vertically  downward  through  the  end  lines  of  the  location,  4/ 
and  the  locator  has  no  rights  to  any  portion  of  the  vein 
beyond  his  end  lines.  5_/ 

The  vein  must  be  continuous  on  its  dip,  in  the  sense 
that  it  can  be  traced  through  the  surrounding  rock,  and  while 
slight  interruptions  of  the  vein  are  not  sufficient  to 
destroy  its  continuity,  the  continuity  is  broken  if  the  vein 
comes  to  an  end  and  is  not  found  again  in  that  direction,  or 
if  found,  is  found  at  a  great  distance  or  in  much  different 
physical  or  geological  circumstances.  _6/  In  Tom  Reed  Gold 
Mines  Co.  v.  United  Eastern  Min.  Co.,  7/  the  court  said: 


1/  See  State  ex  rel.  Anaconda  Copper-Min.  Co.  v.  District 
Court,  25  Mont.  504,  65  Pac.  1020  (1901). 

2./  See  Figure  1 . 

3/  Jefferson  Min.  Co.  v.  Anchoria-Leland  Min.  &  Mill. 

Co.,  32  Colo.  176,  75  pac.  1070  (1904). 

4/  30  U.S.C.  §  26  (1964) . 

.5/  Eureka  Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  8  Fed. 
Cas.  819  (No.  4,548)  (C.CcD,Nev.  1877). 

_6/  Tom  Reed  Gold  Mines  Co.  v.  United  Eastern  Min.  Co., 

24  Ariz .  269,  209  Pac.  283  (1922). 

7/  24  Ariz.  269,  209  Pac.  283  (1922). 
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It 


.  .  .  no  extra  lateral  right  exists  to  a  vein, 
lode ,  or  ledge  beyond  the  point  where  in  its  course 
outside  the  claim  of  ape::  it  becomes  flattened  and 
extends  from  thence  horizontally  in  a  departure 
from  the  approximate  general  plane  of  the  vein  in 
its  downward  course,  or  for  any  considerable  dis¬ 
tance  takes  an  upward  trend."  1/ 

The  burden  is  on  the  party  asserting  extralateral  rights 
to  prove  the  continuity  of  the  vein.  2/  In  determining  the 
continuity  of  a  vein,  two  elements  are  considered,  (1)  the 
body  of  mineral  or  mineral  bearing  rock,  and  (2)  the  bounda¬ 
ries  of  such  a  body.  With  either  of  these  elements  well 
established  very  slight  evidence  may  be  accepted  to  establish 
the  existence  of  the  other.  3/ 

A  vein  apexing  on  a  lode  mining  claim  may  dip  beneath 
the  side  line  of  the  claim  and  pass  into  ground  covered  by 
a  nonmineral  patent.  If  the  nonmineral  patent  is  prior  in 
time  to  the  mineral  location  and  does  not  contain  a  reserva¬ 
tion  of  minerals ,  extralateral  rights  do  not  attach  with 
respect  to  any  part  of  the  vein  lying  in  the  patented 


1/  See „_a,lso  Stewart  Min.  Co.  v.  Ontario  Min.  Co.,  23 

Ida.  724,  132  Pac.  787  (1913);  Southern  Nevada  Gold  &  Silver 
Min.  Co.  v.  Holmes  Min.  Co.,  27  Nev.  103,  73  Pac.  759  (1903). 


2/ 

(1912)  . 


Collins  v.  Bailey,  22  Colo.App.  149,  125  Pac.  543 


3/  Iron  Silver  Min.  Co.  v.  Cheesman,  116  U.S.  529 
(1886);  Fitzgerald  v.  Clark,  17  Mont.  100,  42  Pac.  273,  30 
L.R.A.  803,  52  Am.St.Rep.  665  (1895);  Grand  Central  Min  Co 
v.  Mammoth  Min.  Co.,  29  Utah  490,  83  Pac.  648  (1905). 
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ground.  1/  On  the  other  hand,  if  the  mineral  location  is 
prior  in  time  to  the  nonmineral  patent,  the  mineral  locator 
is  entitled  to  extralateral  rights,  even  though  the  nonmineral 
patent  does  not  contain  a  reservation  of  minerals.  2/ 


c .  Course  of  discovery  vein. 


Extralateral  rights  are  determined  by  the  surface  course 
of  the  apex  of  the  discovery  vein  in  relation  to  the  boundary 
lines  of  the  location.  3/  The  federal  statute  contemplates 
that  a  mining  location  on  a  lode  or  vein  shall  be  made  length¬ 
wise,  in  the  general  direction  of  the  vein  or  lode  on  the 
surface,  and  that  the  vein  or  lode  will  cross  the  end  lines 
of  the  location  and  will  be  substantially  parallel  to  the  side 
lines  of  the  location.  4/  The  right  of  the  locator  to  follow 
the  vein  on  its  dip  beyond  the  side  lines  of  his  location  is 
predicated  upon  the  assumption  that  the  location  has  been 


1/  Amador  Medean  Gold  Min.  Co.  v.  South  Spring  Hill 
Gold  Min  .  Co.,  36  Fed.  668  (C  .  C  ,.N  0  D  „  Cal .  1888);  Reeves  v. 
Oregon  Exploration  Co.,  127  Ore.  686,  273  Pac .  389  (1929). 
Lindley  contends  that  the  lode  locator  should  prevail  over 
a  prior  agricultural  patent  because  (1)  all  public  land 
laws  are  in  para  materia,  and  (2)  the  mining  laws  effected 
a  severance  of  all  lodes  from  the  public  domain,  and  there¬ 
fore  an  agricultural  patent  does  not  carry  the  rights  to 
such  lodes,  which  may  be  disposed  of  only  under  the  mining 
laws.  2  Lindley,  Mines  §  612  (3d  ed„  1914). 

2/  Ames  v.  Empire  Star  Mines  Co.,  17  Cal.  2d  213,  110 
P . 2d  13  (1941);  Hecla  Min.  Co.  v.  Atlas  Min.  Co.,  92  Ida.  476, 
445  P . 2d  225  (1968) . 

3/  Alameda  Min.  Co.  v.  Success  Min.  Co.,  29  Ida.  618, 
161  Pac.  862  (1916)  . 

4/  See  Figure  2 . 
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made  in  the  manner  contemplated  by  the  statute.  1/  If  the 
locator  does  not  ascertain  the  true  course  of  the  vein,  and 
draws  his  boundary  lines  ignorantly,  he  must  bear  the  conse¬ 
quences.  2/  Where  the  lines  are  drawn  inaccurately  and 
irregularly,  the  most  that  the  courts  can  do  is  to  give  the 

locator  such  rights  as  his  imperfect  location  warrants  under 
the  mining  laws.  3/ 


(1)  Vein  crossing  end  line  and 
side  line . 


The  circumstances  under  which  a  lode  claim  may  be 
located  in  such  a  manner  that  the  lode  or  vein  does  not 
cross  both  end  lines  were  described  by  Judge  Hawley  in 
Tyler  Min.  Co.  v.  Sweeney:  4/ 

The  mining  laws  of  the  United  States  were 
passed  upon  the  theory  that  the  lodes  and  veins  of 
minera 1 - bear ing  rock  in  their  general  course  could 
be  readily  ascertained  by  the  locators,  and  that, 
by  locating  a  claim  in  the  form  of  a  parallelogram 
1,500  feet  in  length  and  600  feet  in  width,  there 
would  be  no  difficulty  of  including  the  lode  within 
the  surface  ground  so  located.  But  the  facts  are 
that  the  lodes  or  veins  in  the  mineral  regions  do 
not  always  crop  out  upon  the  surface  of  the  ground, 
and  it  frequently  happens  that  when  the  apex  of  the 
lode  does  appear  upon  the  surface  that  it  is  only 


* 


1/ 

(1879) . 
2/ 

118  UUS, 
3/ 

U.S.  222 
4/ 


Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.S.  463 

196°Q886)er  Min°  C°*  V*  Elgin  Min*  &  Smelting  Co., 

King  v.  Amy  &  Silversmith  Consol.  Min  Co  152 
(1894). 

54  Fed.  284  (9th  Cir„  1893). 
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for  a  short  distance,  and  in  such  cases  it  is  often 
impossible  to  determine  the  general  course  of  the  lode 
for  months,  and  sometimes  years,  after  the  location 
is  made.  When  the  course  of  the  lode  is  ascertained 
at  the  point  of  discovery,  it  is  by  no  means  certain 
that  the  same  course  will  be  maintained  for  the 
distance  of  1,500  feet.  It  is  liable  to  so  deviate 
in  its  course  as  to  pass  through  the  side  lines  of 
the  location  before  reaching  either  of  the  end 
lines,  if  the  point  of  discovery  was  near  the 
center  of  the  location;  and  where  the  course  of 
the  lode  is  not  easily  ascertained  the  location  is 
liable  to  be  made  in  the  wrong  direction,  and 
future  developments  prove  that  the  lode  in  its 
course  passes  through  the  side  lines  at  almost 
right  angles  with  the  side  lines 

If  the  apex  of  the  vein  crosses  one  end  line  and  one 
side  line,  the  locator  may  follow  the  vein  on  its  dip  beyond 
the  vertical  side  line  of  the  location,  1/  The  side  lines  in 
such  a  case  will  be  those  lines  most  nearly  parallel  with  the 
vein,  2/  The  extralateral  rights  are  bounded  by  a  plane 
drawn  through  the  end  line  that  cuts  the  apex  and  a  plane 
parallel  to  such  end  line  cutting  the  point  where  the  vein 
departs  through  the  side  line  of  the  location.  3 1 


1/  Del  Monte  Min,  6c  Mill.  Co,  v  „  Last  Chance  Min,  6c 
Milling  Co.,  171  U.S.  55  (1897). 

2 /  Consolidated  Wyoming  Gold  Min,  Co,  v.  Champion  Min 
Co.,  63  Fed.  540  (C . C „N . D „ Cal .  1894);  Republican  Min.  Co.  v. 
Tyler  Min.  Co „ ,  79  Fed,  733  (9th  Cir.  1897). 

3/  Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  284  (9th  Cir. 
1893);  Carson  City  Gold  6c  Silver  Min.  Co  v.  North  Star  Min, 
Co.,  73  Fed,  597  (C „C „N „D „Cal .  1896);  Republican  Min,  Co,  v„ 
Tyler  Min,  Co„,  79  Fed,  733  (9th  Cir,  1897).  See  Figure  3. 
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(2)  Vein  crossing  both  side  lines. 


If  the  locator  places  his  claim  across  the  vein  or  lode, 
instead  of  along  it,  the  side  lines  are  in  reality  the  end 
lines,  and  the  rights  of  the  locator  to  the  vein  on  its  dip 
are  bounded  by  the  end  lines,  properly  so  called.  1/  Con¬ 
versely,  the  end  lines  become  in  reality  the  side  lines,  and 
the  locator  may  follow  the  vein  on  its  dip  beyond  the  side 
lines,  properly  so  called.  2/ 


(3)  Vein  crossing  same  side  line  twice. 


In  the  only  case  dealing  with  the  question  of  extra¬ 
lateral  rights  with  respect  to  a  discovery  vein  entering 
and  departing  through  the  same  side  line  of  the  claim,  the 
Colorado  court  held  that  the  locator  obtained  no  extralateral 
rights.  3/  This  decision  was  expressly  disapproved  by  a  sub¬ 
sequent  decision  of  the  same  court.  4/ 


1/  Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  U.S*  463 
(1879);  Argentine  Min.  Co.  v.  Terrible  Min.  Co.,  122  U.S.  478 
(1887);  King  v.  Amy  &  Silversmith  Consol.  Min.  Co.,  152  U.S. 

683  (1894) J  LaSt  ChanCe  Min*  Co*  V*  Tyler  Min-  Co.,  157  U.S. 

2/  Silver  King  Coalition  Mines  Co.  v.  Conkling  Min.  Co. 
256  U.S.  18  (1921);  Empire  Milling  &  Min.  Co.  v.  Tombstone  Mill 
&  Min.  Co.,  100  Fed.  910  (C.C.D.Conn.  1900).  See  Figure  4. 

3/  Catron  v.  Old,  23  Colo.  433,  48  Pac.  687  (1897). 

4/  Rico-Argentine  Min.  Co.  v.  Rico  Consol.  Min.  Co. 

74  Colo.  444,  223  Pac.  31  (1924).  See  Figure  5. 
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(4)  Vein  crossing  only  one  boundary  line 
or  not  crossing  any  boundary  line. 


If  the  vein  crosses  only  one  boundary  line,  or  does  not 
cross  any  boundary  line,  extralateral  rights  will  be  extended 
in  the  direction  of  the  boundary  line  to  which  the  vein  is 
more  nearly  parallel.  Y/  In  the  absence  of  evidence  to  the 
contrary  it  will  be  presumed  that  the  vein  is  more  nearly 
parallel  to  the  longest  dimension  of  the  claim,  2 / 


d .  Secondary  veins. 


There  is  only  one  discovery  vein.  All  other  veins  are 
secondary  veins  3/  If  the  location  is  placed  across  the 
discovery  vein,  the  end  lines  become  the  legal  side  lines  for 
the  purposes  of  determining  extralateral  rights,  not  only 
with  respect  to  the  discovery  vein,  but  also  with  respect  to 
secondary  veins.  4/ 

Extralateral  rights  to  secondary  veins  are  not  confined 
to  the  portions  of  such  veins  that  have  their  apex  within  the 


1/  Carson  City  Gold  &  Silver  Min,  Co,  v.  North  Star 
Min.  Co.,  73  Fed.  597  (C . C .N ,D uCal .  1896);  Rico-Argentine  Min. 
Co.  v.  Rico  Consol.  Min.  Co.,  74  Colo.  444,  224  Pac .  31 
(1924);  see  Stewart  Min.  Co.  v,  Ontario  Min.  Co.,  237  U.S. 

350  (1915).  But  see  Arizona  Commercial  Min.  Co.  v.  Iron 
Cap  Copper  Co,,  27  Ariz.  202,  232  Pac.  545  (1925)  (line 
crossed  by  vein  is  end  line).  See  Figure  6. 

2 /  Work  Min.  Co.  &  Mill.  Co.  v.  Doctor  Jack  Pot  Min, 

Co.,  194  Fed.  620  (8th  Cir.  1912). 

3/  Northport  Smelting  &  Refining  Co.  v .  Lone  Pine- 
Surprise  Consol.  Mines  Co. ,  278  Fed.  719  (9th  Cir.  1922). 

4/  Cosmopolitan  Min,  Co.  v.  Foote,  101  Fed.  518 
(C.C.D.Nev.  1900).  See  Figure  7. 


same  segment  of  the  claim  in  which  the  apex  of  the  discovery 
vein  exists.  1/ 


e .  Cross  veins  and  veins  uniting  on  dip. 

Section  14  of  the  Mineral  Location  Law  of  1872  2/ 
provides : 


"Where  two  or  more  veins  intersect  or  cross 
each  other,  priority  of  title  shall  govern,  and 
such  prior  location  shall  be  entitled  to  all  ore 
or  mineral  contained  within  the  space  of  intersec¬ 
tion;  but  the  subsequent  location  shall  have  the 
right-of-way  through  the  space  of  intersection  for 
the  purposes  of  the  convenient  working  of  the  mine. 

And  where  two  or  more  veins  unite,  the  oldest  or 
prior  location  shall  take  the  vein  below  the  point 
of  union,  including  all  the  space  of  intersection." 

t 

This  statute  grants  to  the  senior  locator  the  right  to  all 
ore  or  mineral  contained  within  the  space  of  intersection, 
subject  to  the  right  of  the  junior  locator  to  a  right  of  way 
through  the  intersection  for  the  purpose  of  working  that 
portion  of  the  vein  beyond  the  intersection.  The  Colorado 
courts  held  that  where  the  two  veins  crossed  on  their  strikes, 
the  junior  locator  was  entitled  to  all  ore  from  his  vein  not 
contained  within  the  space  of  the  intersection,  even  though 
his  vein  apexed,  and  the  ore  was  found,  within  the  boundaries 
of  the  senior  location.  2/  But  in  Calhoun  Gold  Min.  Co.  v. 


1/  Ajax  Gold  Min.  Co,  v.  Hilkey,  31  Colo.  131,  72  Pac . 
447  (1903) „  See  Figure  8. 

2/  30  U.S.C.  §  41  (1964) . 

3/  Hall  v.  Equator  Min.  &  Smelting  Co.,  11  Fed.Cas. 

222  (No.  5,931)  (C o C „D c Colo .  [no  date]);  Coffee  v.  Emigh, 

15  Colo.  184,  10  L.R.A.  125,  23  Pac.  83  (1890). 
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Aqax  Gold  Min.  Co.  J./  the  Supreme  Court  adopted  a  contrary 
interpretation,  holding  that  the  junior  locator  was  entitled 
only  to  ore  not  within  the  boundaries  of  the  senior  location. 
Expressly  left  undecided  was  the  extent  of  the  right  of  way, 
whether  through  the  spsce  of  intersection  of  the  veins  only, 
or  of  the  claims. 

Where  two  veins  unite  on  their  dip,  the  statute  grants 
to  the  senior  locator  all  ore  or  mineral  below  the  point  of 
union.  If,  for  some  reason,  the  senior  locator  cannot  assert 
extralateral  rights  to  the  vein,  the  ore  or  mineral  below  the 
point  of  union  belongs  to  the  junior  locator.  2 / 

A  situation  similar  to  that  of  crossing  veins  exists 
where,  because  two  locations  have  their  respective  end  lines 
oriented  in  different  directions,  the  extralateral  rights  of 
the  two  locations  cross  on  the  dip.  In  such  a  case,  by 
analogy  to  the  situation  provided  for  in  the  statute,  the 
senior  locator  is  the  owner  of  the  ore  in  the  area  of  inter¬ 
section  and  the  junior  locator  is  entitled  to  a  right  of  way 
across  such  intersection  to  reach  his  vein  beyond.  3/ 


f .  Broad  veins . 


The  senior  locator  of  any  part  of  the  apex  of  a  vein 
is  entitled  to  its  entire  width,  despite  the  fact  that  a 
portion  of  the  width  may  be  outside  of  the  surface  side 
lines  of  his  claim  extended  vertically  downward,  and  although 
he  has  no  right  to  the  extralateral  surface,  he  has  the  right 


1/  182  U.S.  499  (1901) . 

2 /  Roxanna  Gold  Min.  &  Tunneling  Co.  v.  Cone,  100  Fed, 
168  (C.C.D.Colo.  1899). 

3/  Empire  State- Idaho  Min,  &  Developing  Co.  v.  Bunker 
Hill  &  Sullivan  Min.  Co.,  121  Fed,  973  (9th  Cir,  1903). 
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to  the  extra lateral  lode  beneath  the  surface,  1/ 

« 

If  a  broad  vein  passes  through  the  side  line  of  a  claim, 
the  entire  vein  is  considered  as  apexing  upon  the  claim,  or 
upon  the  senior  claim  where  two  claims  adjoin,  until  the  vein 
has  wholly  passed  beyond  the  side  line,  2/ 


y 


1/  Lawson  v,  United  States  Min,  Co,,  207  U.S.  1  (1907); 
Empire  State- Idaho  Min,  6c  Developing  Co,  v.  Bunker  Hill  6c 
Sullivan  Min,  6c  Concentrating  Co,,  114  Fed,  417  (9th  Cir, 
1902);  Empire  State-Idaho  Min,  6c  Developing  Co,  v.  Bunker 
Hill  6c  Sullivan  Min,  6c  Concentrating  Co,,  131  Fed.  591  (9th 
Cir,  1904);  Bullion,  Beck  6c  Champion  Min,  Co,  v.  Eureka  Hill 
Min.  Co,,  5  Utah  3,  11  Pac .  515  (1886). 

2/  St,  Louis  Min,  6c  Mill,  Co,  of  Montana  v.  Montana 
Min,  Co.  ,  104  Fed,  664  (9th  Cir.  1900).  See  Figure  9. 
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FIGURE  1 


VEIN  DEPARTING  THROUGH  VERTICAL  SIDELINE  (PERSPECTIVE  VIEW) 


Un 

O'* 

VO 


Side  Line 


Outcrop 


End  Line 


Extralateral  Portion  of  Vein 


FIGURE  2 


NORMAL  RELATION  OF  DISCOVERY  VEIN  TO  BOUNDARY  LINES 
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FIGURE  3 


VEIN  CROSSING  END  LINE  AND  SIDE  LINE 
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FIGURfc  4 


VEIN  CROSSING  BOTH  SIDE  LINES 


Direction  of  Dip 


Extralateral  Rights 
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FIGURE  5 


VEIN  CROSSING  SAME  SIDE  LINE  TWICE 


-  Extralateral  Rights? 
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FIGURE  6 


VEIN  CROSSING  ONLY  ONE  BOUNDARY  LINE 
VEIN  NOT  CROSSING  ANY  BOUNDARY  LINE 


+  ■  ■  ■■■—  Extralateral  Rights 

i 
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FIGURE  7 


EXTRALATERAL  RIGHTS  OF  SECONDARY  VEIN 


575 


FIGURE  8 


RELATION  OF  APEX  OF  SECONDARY  VEIN  TO  APEX  OF  DISCOVERY  VEIN 


Secondary  Vein 
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i 


FIGURE  9 
BROAD  VEIN 


Extralateral  Rights 
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CHAPTER  13 


ANNUAL  EXPENDITURE  FOR  LABOR  AND  IMPROVEMENTS 

Section  5  of  the  Mineral  Location  Law  of  1872,  as  amended 
provides: 


n .  .  .On  each  claim  located  after  the  10th 
day  of  May,  1872,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  $100  worth  of 
labor  shall  be  performed  or  improvements  made  dur¬ 
ing  each  year.  On  all  claims  located  prior  to  the 
10th  day  of  May,  1872,  $10  worth  of  labor  shall  be 
performed  or  improvements  made  each  year,  for  each 
one  hundred  feet  in  length  along  the  vein  until  a 
patent  has  been  issued  therefor;  but  where  such 
claims  are  held  in  common,  such  expenditure  may  be 
made  upon  any  one  claim  .  .  .  The  period  within 
which  the  work  required  to  be  done  annually  on  all 
unpatented  mineral  claims  located  since  May  10, 

1872  .  .  .  shall  commence  at  12  o'clock  meridian 
on  the  1st  day  of  September  succeeding  the  date 
of  location  of  such  claim. "J./ 

The  annual  expenditure  for  labor  and  improvements  required 
by  statute  is  usually  referred  to  as  "assessment  work",  and 
less^  frequently  as  "development  work"  or  "representation 
work  .  Where  the  latter  term  is  used,  the  claim  with  respect 
to  which  the  work  has  been  done  is  said  to  have  "represented".  2/ 


1/  30  U„S  C »  §  28  (1964) . 

2/  See  ,  e . g . .  Remington  v.  Bandit,  6  Mont.  138  9 

Pac.  819  (1886). 
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Purpose  of  annual  expenditure  requirement. 


One  purpose  of  the  annual  expenditure  requirement  was 
stated  by  the  Supreme  Court  in  Chambers  v.  Harrington:  1/ 

"Clearly,  the  purpose  was  the  same  as  in  the 
matter  of  similar  regulations  by  the  miners, 
namely,  to  require  every  person  who  asserted  an 
exclusive  right  to  his  discovery  or  claim,  to 
expend  something  of  labor  or  value  on  it  as  evi¬ 
dence  of  his  good  faith,  and  to  show  that  he  was 
not  acting  on  the  principle  of  the  dog  in  the 
manger."  2/ 

Another  purpose  of  the  requirement  is  to  encourage  the 
development  of  the  mineral  resources  of  the  country,  3/  In 
Pine  Grove  Nevada  Gold  Min,  Co.  v.  Freeman  4/  the  court  said 

"The  obligation  of  doing  the  annual  assess¬ 
ment  work  is  the  obligation  assumed  by  the  locator  of 
a  mining  claim,  as  a  condition  of  his  right  to  hold 
and  develop  the  claim.  The  government  desires  the 
development  of  its  mineral  resources,  and,  instead 
of  leasing  the  property  and  requiring  a  payment  of 
rent,  requires,  as  compensation  for  the  right  to 
hold  and  develop  the  property  and  extract  the 
fruits  of  such  development,  that  the  claimant  perform 


1/  111  U.S.  350  (1884) . 

2/  Accord,  Royston  v.  Miller,  76  Fed.  50  (C.C.D.Nev. 
1896);  McCulloch  v.  Murphy,  125  Fed.  147  (C„C„D.Nev„  1903); 
Wailes  v.  Davies,  158  Fed.  667  (C.C.D.Nev.  1907);  Lockhart  v 
Rollins,  2  Ida.  540,  21  Pac.  413  (1889);  Chamberlain  v. 
Montgomery,  1  Utah  2d  31,  261  P.2d  942  (1953). 

3/  Hain  v.  Mattes,  34  Colo.  345,  83  Pac.  127  (1905); 
Strattan  v.  Raine,  45  Nev.  10,  197  Pac.  694  (1921). 

4/  63  Nev.  357,  171  P.2d  366  (1946), 
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annual  assesment  work.  This  involves  labor  and 
the  expenditure  of  money,  or  its  equivalent,  for 
supplies.  It  is  the  price  the  claimant  pays  for 
his  right  of  possession  and  exploitation." 

As  is  mentioned  below,  however,  the  "obligation  of  doing  annual 
assessment  work"  is  not  enforceable  by  the  United  States. 


B-  Necessity  for  complying  with  annual  expenditure  require- 

ment . 


1 .  In  general. 


Two  different  requirements  are  imposed  by  the  federal 
statute:  (1)  ten  dollars  worth  of  labor  must  be  performed  or 

improvements  made  each  year  for  each  100  feet  along  the  vein 
on  all  claims  located  prior  to  May  10,  1872,  1/  and  (2)  one 
hundred  dollars  worth  of  labor  must  be  performed  or  improve¬ 
ments  made  each  year  on  each  claim  located  after  May  10,  1872. 

Neither  the  application  for  patent  nor  the  pendency  of 
an  adverse  suit  eliminates  the  necessity  for  complying  with 
the  annual  expenditure  requirement,  2/  and  the  necessity  of 
performing  annual  assessment  work  continues  until  the  appli¬ 
cant  has  paid  the  purchase  price  to  the  government  and 
received  a  certificate  of  purchase.  J3/  When  the  purchase 


1/  Bigelow  v.  San  Juan  Gold  Co.,  64  Cal.App.2d  188,  148 
P. 2d  122  (1944),  holding  that  the  Mineral  Location  Law  of  1872 
requires  an  annual  expenditure  of  $100  dollars  on  a  placer 
claim,  even  though  the  claim  was  located  prior  to  the  enact¬ 
ment  by  Congress  of  any  mining  legislation,  is  clearly  wrong. 

2/  Poore  v.  Kaufman,  44  Mont.  248,  119  Pac .  785  (1911). 

_3/  Southern  Cross  Gold  Min.  Co.  of  Kentucky  v.  Sexton, 

147  Cal.  758,  82  Pac.  423  (1905);  Poore  v.  Kaufman,  44  Mont. 
248,  119  Pac.  785  (1911). 
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price  of  a  mining  claim  has  been  paid  and  a  receipt  has  been 
issued,  the  equitable  rights  pf  the  purchaser  are  complete  and 
there  is  no  obligation  on  the  part  of  the  applicant  to  do 
further  annual  assessment  work  1/  unless  the  receipt  is 
obtained  by  fraud,  2 /  or  unless  his  entry  is  subsequently 
cancelled.  3/  The  regulations  provide  that— 

"Annual  expenditure  is  not  required  subse¬ 
quent  to  entry,  the  date  of  issuing  the  patent 
certificate  being  the  date  contemplated  by 
statute . " 

The  "patent  certificate"  referred  to  in  the  regulations  is  not 
the  patent  itself,  but  rather  the  final  certificate  of  mineral 
entry.  4/ 


1/  Benson  Min.  6c  Smelting  Co,  v„  Alta  Min.  6c  Smelting 
Co.,  145  U.S.  428  (1892);  Aurora  Hill  Con.  Min.  Co.  v.  85  Min. 
Co. I  34  Fed .  515  (C.C.D.Nev.  1888);  American  Hill  Quartz 
Mine,  Mar.  4,  1879,  Copp,  U.S.  Mineral  Lands  254  (1881); 

Bat ter ton  v.  Douglas  Min.  Co.,  20  Ida.  761,  120  Pac .  827 
(1911). 

2/  Murray  v.  Polglase,  23  Mont.  401,  59  Pac.  439 
(18997. 

3/  Shank  v.  Holmes,  15  Ariz,  229,  137  Pac.  871  (1914). 
4/  See  VI  B.L.M.  Manual  §  3.1.19B  (Rel.  105,  7/20/61). 


581 


2. 


Placer  claims. 


. t  Neither  the  Lode  Law  of  1866>  the  Placer  Law  of  1870  nor 
the  Mineral  Location  Law  of  187.2,  as  enacted  by  Congress  ’re¬ 
quired  any  annual  expenditure  for  labor  or  improvements  to  be 
made  on  placer  claims,  which  were  left  subject  to  the  opera- 
tion  of  state  laws  and  miners'  rules.  1/  Section  5  of  the 
Mineral  Location  Law  of  1872  related  solely  to  lode  claims  ?/ 
and  an  amendment  offered  by  Senator  Cole  of  California  ’  1 
seeking  to  extend  the  annual  expenditure  requirement  to  placer 


1/ 

S ickels , 


Decision  of  the  Acting  Commissioner 
U.S.  Mining  Laws  337  (1881). 


Apr.  25,  1874, 


,,  S?e  the  following  colloquy  which  took  place  during 

Sle  oTc^r  °n  the/l°0r  °f  the  Senate  between  Senator  § 
Cole  of  California  and  Senator  Stewart  of  Nevada: 

i 

j — _  I  •  passing  a  code  for 

the  placer  mmes  now.  There  was  an  act  passed  in 

1870  for  the  placer  mines.  I  think  it  a  very  good 
law.  I  have  not  heard  any  complaint  about  it. 
here  are  no  placer  mines  in  my  State  particularly 
and  1  have  not  made  perhaps  a  full  examination  into 
that  subject.  That,  however,  is  not  now  under 
consideration.  This  applies  to  veins  and  lodes. 


MR.  COLE:  I  beg  the  Senator's  pardon: 
applies  to  placer  mines.  Absolutely  a  large 
of  the  provisions  relate  to  that,  though  the 
the  Senator  may  have  noticed  particularly  may 

relate  to  that;  but  this  bill  does  legislate 
placer  mines. 


it 

part 

part 

not 

for 


MR.  STEWART:  As  far  as  the  machinery  for  get- 

Patuntu1S  concerned>  ft  requires  them  both 

extent  ^fOU?-  S1me  Process;  but  as  to  the  claim, 
in  ”  claim,  and  so  on,  that  is  all  provided  for 

2459  (1872) r  aCt'  Cons-Globe’  42d  c°"g-,  2d  Sess. 
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claims,  was  defeated  in  the  Senate.  1/ 

In  Jackson  v.  Roby.  2 J  an  adverse  suit  between  claimants 
to  placer  ground,  Justice  Field  held  that  the  claim  of  the 
first  locator  had  become  subject  to  forfeiture  for  failure  to 
make  annual  expenditures  for  labor  or  improvements.  Whether 
such  expenditures  were  required  of  placer  claimants  was  not 
discussed  nor  does  it  appear  to  have  been  an  issue,  the  case 
being  decided  upon  an  interpretation  of  the  language  of  the 
statute  permitting  expenditures  to  be  made  on  one  of  several 
claims  held  in  common.  On  the  strength  of  this  decision,  the 
courts  of  California  3/  and  Colorado  4/  held  that  the  annual 
expenditure  requirement  applied  to  placer  as  well  as  to  lode 
claims,  and  the  same  interpretation  of  the  statute  was  made 
by  the  Secretary.  5./  This  interpretation  soon  became  estab¬ 
lished  in  the  mining  regulations  6y  and  in  the  case  law,  ]_/ 
and  Congress  has  acquiesced  in  what  is  in  effect  an  amendment 
of  the  mining  laws  by  the  courts  and  the  administrative 
branch  of  the  federal  government.  8/ 


1/  Id.  2459-2460. 

2/  109  U.S.  440  (1883)  . 

3/  Carney  v.  Arizona  G.  Min.  Co.,  65  Cal.  40,  2  Pac . 

734  (1884)  . 

4/  Sweet  v.  Webber,  7  Colo.  443,  4  Pac,  752  (1884). 

5/  Good  Return  Min.  Co.,  4  L.D  221  (1885), 

6/  Mining  Circular,  8  L.D.  505  (1887);  Mining  Regula¬ 
tions  §  57,  Dec.  10,  1891,  Barringer  &  Adams,  Mines  &  Mining 
815,  827  (1897).  The  provision  is  now  found  in  43  C.F.R. 

§  3416.6  (1968) . 

7/  Morgan  v,  Tillottson,  73  Cal.  520,  15  Pac,  88  (1887) 
Reeder  v.  Mills,  62  Cal.App,  581,  217  Pac,  562  (1923);  Bigelow 
v,  San  Juan  Gold  Co.,  64  Cal.App,2d  188,  148  P,2d  122  (1944). 

8/  See,  e.g, ,  Act  of  Feb.  12,  1903,  ch ,  548,  32  Stat. 
825;  Act  of  May  16,  1934,  ch,  289,  48  Stat.  777, 
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Only  one  hundred  dollars  worth  of  expenditures  per  year 
need  be  made  on  a  placer  claim,  whether  it  be  a  twenty-acre 
claim  held  by  an  individual,  or  a  one  hundred  sixty-acre 
claim  held  by  an  association,  1/ 


3 .  Failure  to  comply  with  annual  expenditure  require 

ment . 


Although  the  owner  of  a  mining  claim  is  required  to 
make  annual  expenditures  for  labor  or  improvements  in  the 
amount  of  one  hundred  dollars,  a  failure  to  do  so  does  not 
ipso  facto  result  in  the  forfeiture  of  the  claim,  but  merely 
renders  it  subject  to  relocation  by  another,  provided  such 
relocation  can  be  made  before  the  owner  has  resumed  work.  2/ 

A  nonmineral  claimant  cannot  object  to  the  failure  of  a 
mineral  claimant  to  perform  the  assessment  work.  3/ 

At  first  the  Secretary  held  that  the  annual  expenditure 
requirement  was  solely  a  matter  between  rival  or  adverse  claim¬ 
ants,  over  which  the  land  department  had  no  authority.  4/  In 
1927,  however,  he  held  that,  under  the  Mineral  Leasing  Act 


1/  Houck  v.  Jose,  76  F.Supp.  6  (S.D.Cal.  1947);  Miller 
v.  Chrisman,  140  Cal.  440,  72  Pac „  1083,  98  Am. St. Rep.  63 
(1905);  Reeder  v.  Mills-,  62  Cal.App,  581,  217  Pac.  562 
(1923) . 

2 ./  Wilbur  v.  United  States  ex  rel.  Krushnic,  280  U.S. 

306  (1930);  Ickes  v.  Virginia-Colorado  Development  Co.,  295 
U.S.  639  (1935);  Hartman  Gold  Min.  Co.  v.  Warning,  40  Ariz. 
267,  11  P . 2d  854  (1932);  Wiltsee  v.  Utley,  79  Cal.App.  71, 

179  P.2d  13  (1947);  Madison  v.  Octave  Oil  Co.,  153  Cal.  768, 
99  Pac.  176  (1908);  Field  v.  Tanner,  32  Colo.  278,  75  Pac. 

916  (1904). 

3/  Ames  v.  Empire  Star  Mines,  17  Cal. 2d  213,  110  P.2d 
13  (1941). 

4/  P.  Wolenberg,  29  L.D.  302  (1899). 
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of  1920,  which  protected  ’’valid  claims  existent  at  date  of. 
the  passage  of  this  Act  and  thereafter  maintained  in  compli¬ 
ance  with  the  laws  under  which  initiated” ,  \/  failure  to 
perform  annual  assessment  work  was  a  failure  to  maintain  the 
claim.  2 /  The  claimant  had  contended  that  resumption  of  work 
prior  to  some  physical  entry  or  affirmative  action  by  the 
government  would  cure  the  default,  but  the  Secretary  said 
that  "the  contention  is  not  supported  by  any  authority  in 
point  nor  can  the  reasoning  be  accepted  as  sound.”  The  Secre 
tary ' s  decision  was  challenged  in  the  courts  and  in  Wilbur  v. 
United  States  ex  rel.  Krushnic ,  3./  the  Supreme  Court  said: 

”lt  is  not  doubted  that  a  claim  initiated 
under  section  2324,  R,St ,  could  be  maintained  by 
the  performance  of  annual  assessment  work  of  the 
value  of  $100;  and  we  think  it  is  no  less  clear 
that,  after  failure  to  do  assessment  work,  the 
owner  equally  maintains  his  claim,  within  the 
meaning  of  the  Leasing  Act,  by  a  resumption  of  work, 
unless  at  least  some  form  of  challenge  on  behalf  of 
the  United  States  to  the  valid  existence  of  the 
claim  has  intervened;  for  as  this  court  said  in  Belk 
v.  Meagher,  supra,  at  page  283  of  104  U.S.,  26  L.Ed. 

735;  'His  rights  after  resumption  were  precisely 
what  they  would  have  been  if  no  default  [that  is, 
no  default  in  the  doing  of  assessment  labor]  had. 
occurred.'  Resumption  of  work  by  the  owner,  unlike 
a  relocation  by  him,  is  an  act  not  in  derogation, 
but  in  affirmance,  of  the  original  location;  and 
thereby  the  claim  is  ’maintained  no  less  than 
it  is  by  performance  of  the  annual  assessment  labor. 
Such  resumption  does  not  restore  a  lost  estate 
(see  Knutson  v.  Fredlund,  56  Wash.  634,  639,  106  P. 

200;  it  preserves  an  existing  estate.  We  are  of 


1/  30  U.S.C.  §  193  (1964) . 

2/  Emil  P.  Krushnic,  52  L.D.  282  (1927),  af f ' d, on 
rehearing ,  52  L.D.  295  (1928). 

3/  280  U  S .  306  (1930) . 
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opinion  that  the  Secretary's  decision  to  the  con¬ 
trary  violates  the  plain  words  of  the  excepting 
clause  of  the  Leasing  Act." 

Subsequent  to  this  decision,  the  Secretary  took  the  position 
that  the  United  States  could  challenge  the  validity  of  such 
claims  for  failure  to  perform  the  annual  assessment  work  if 
such  challenge  was  made  before  the  resumption  of  work  on  the 
claim,  1/  but  this  position  was  also  rejected  by  the  Supreme 
Court,  2/  and  in  Shale  Oil  Co „  3/  it  was  finally  acknowledged 
by  the  Secretary  that  compliance  with  annual  expenditure 
requirements  is  solely  a  matter  between  rival  or  adverse 
claimants  to  the  same  mineral  land,  and  goes  only  to  the 
right  of  possession,  the  determination  of  which  is  committed 
to  the  courts »  4/  Although  Shale  Oil  Co,  overruled  all  prior 
departmental  decisions  to  the  contrary  the  Secretary  held,  in 
Union  Oil  Co.  of  California.  _5 /  that  the  action  taken  in  these 
decisions  was  not  thereby  nullified.  In  Oil  Shale  Corporation 
v.  Udall,  j>/  however,  the  district  court  held  that  the  Secre¬ 
tary  of  the  Interior  was  wholly  without  jurisdiction  to 
inquire  into  the  status  of  assessment  work  performance,  and 
that  an  adjudication  that  claims  were  invalid  for  failure  to 
perform  assessment  work  "is  wholly  nugatory,  need  not  be 


1/  Instructions,  53  I0D.  131  (1930);  Virginia-Colorado 
Development  Corp.,  53  I.D.  666  (1932). 

2/  Ickes  v.  Virginia-Colorado  Development  Corp.,  295 
U.S.  639  (1934). 

3/  55  I.D.  287  (1935), 

4/  But  see  43  C,F0R„  §§  3632,4,  3636.1  (1968)  (mining 
claims  in  Olympic  National  Park  and  Glacier  Bay  National 
Monument  on  which  assessment  work  is  not  done  are  assumed  to 
have  been  abandoned) .  An  exception  to  the  rule  stated  in  the 
text  exists  with  respect  to  certain  phosphate  placer  locations. 
See  30  U.S.C.  §  131  (1964);  Regulations,  44  L.D.  46  (1915). 


5/ 

71  I.D.  169 

(1964) . 

6/ 

261  F.Supp. 

954  (D.Colo.  1966). 

586 


appealed,  and  can  not  be  res  judicata . 11  The  decision  of  the 
district  court  was  affirmed  by  the  Court  of  Appeals .  \/ 

V':' "  fth# 

C .  Performance  of  labor  or  making  of  improvements . 

#  . 

1 .  Place . 


The  statute  requires  the  assessment  work  to  be  done  "on 
each  claim".  This  requirement  was  discussed  in  St.  Louis 
Smelting  &  Refining  Co.  v.  Kemp:  2/ 

"...  Labor  and  improvements,  within  the  mean¬ 
ing  of  the  statute,  are  deemed  to  have  been  had  on 
a  mining  claim,  whether  it  consists  of  one  location 
or  several,  3/  when  the  labor  is  performed  or  the 
improvements  are  made  for  its  development;  that  is, 
to  facilitate  the  extraction  of  metals  it  may  con¬ 
tain;  though,  in  fact,  such  labor  and  improvements 
may  be  on  ground  which  originally  constituted  only 
one  of  the  locations,  as  in  sinking  a  shaft,  or  be 
at  a  distance  from  the  claim  itself,  as  where  the 
labor  is  performed  for  the  turning  of  a  stream,  or 
the  introduction  of  water,  or  where  the  improvement 
consists  in  the  construction  of  a  flume  to  carry  off 
the  debris  or  waste  material." 


2.  Character . 


The  term  "labor",  as  used  in  the  statute,  has  reference 


1/  Udall  v.  Oil  Shale  Corp.,  406  F.2d  759  (9th  Cir.  1969). 
2/  104  U.S.  636  (1882) . 

3/  Justice  Field's  distinction  between  a  "claim"  and 
a  "location"  is  not  one  which  has  found  favor  in  the  mining 

law . 
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to  prospecting  and  excavating  for  the  purpose  of  development.  1/ 

The  term  "improvement"  has  been  defined  as  "such  an 
artificial  change  of  the  physical  conditions  of  the  earth  in 
upon,  or  so  reasonably  near  a  mining  claim  as  to  evidence  a 
design  to  discover  mineral  therein  or  to  facilitate  its 
extraction,  and  in  all  cases  the  alteration  must  reasonably 
be  permanent  in  character".  2/ 

Thus  the  latter  term,  though  comprehensive  enough 
to  include  everything  signified  by  the  former,  has  reference 
also  to. tangible,  material  additions  to  the  claim  in  the  way 
of  machinery,  buildings,  and  other  structures  put  in  place 
or  erected  for  the  purpose  of  developing  the  property  and 
extracting  minerals  contained  in  it.  3/ 

The  statute  does  not  require  that  the  labor  performed  or 
improvements  made  on  a  claim  be  of  any  particular  character.  4/ 
The. work  need  not  be  wisely  or  judiciously  done,  5/  and  once  “ 
it  is  shown  that  the  work  was  actually  done  on  the  claim  in 
good  faith,  for  the  purpose  of  developing  the  claim,  a  strict 
compliance  with  the  statute  is  shown,  and  a  court  will  not 
substitute  its  own  judgment  as  to  the  wisdom  and  expediency 
of  the  method  employed  for  developing  the  claim  in  place  of 
that  of  the  owner.  6/  Assessment  work  need  not  be  development 


J_/  Power  v .  Sla,  24  Mont.  243,  61  Pac.  468  (1900). 

2./  Fredericks  v.  Klausner,  52  Ore  0  110,  96  Pac .  679 

(1908);  Kramer  v.  Taylor,  200  Ore,  640,  266  P.2d  709  (1954) . 

3/  Power  v.  Sla,  24  Mont.  243,  61  Pac,  468  (.1900)-  see 

Schlegel  v.  Hough,  182  Ore.  441,  188  P.2d  158  (1947) 0 

4/  Wailes  v.  Davies,  158  Fed.  667  (C.C.D.Nev.  1907). 

5/  Id. 

6/  Mann  v.  Budlong,  129  Cal.  577,  62  Pac.  120  (1900)* 
cf.  Woodburn  v.  Pesi,  74  Nev.  335,  332  P.2d  999  (1958) 
(discovery  work  on  placer  claim) . 
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work,  but  may  consist  entirely  of  the  extraction  of  ore.  1/ 

If  the  assessment  work  consists  of  labor  performed  or 
improvements  made  outside  the  limits  of  the  claim,  the  char¬ 
acter  of  the  work  becomes  material.  Under  these  circumstances, 
the  work  must  tend  to  develop  the  claim  or  facilitate  the 
extraction  of  ore  from  the  claim,  and  it  must  in  fact  have 
been  performed  for  the  purpose  of  benefiting  the  particular 
claim.  2/ 

The  labor  or  improvements  need  not  be  performed  or  made 
openly  or  notoriously,  the  recording  of  the  statutory  affi¬ 
davit  being  sufficient  notice  of  the  performance  of  the  work 
or  making  of  the  improvements,  3_/  if  indeed  such  notice  be 
necessary.  4/ 


3.  Value. 


The  statute  requires  that  one  hundred  dollars'  worth  of 
labor  be  performed  or  improvements  made  on  each  claim  during 


1/  Wailes  v.  Davies,  158  Fed.  667  (C.C.D  Nev,  1907). 

In  Idaho,  the  use  of  the  term  "development  work"  has  led  the 
court  to  hold  that  only  work  devoted  to  development,  as 
opposed  to  the  extraction  of  ore,  will  satisfy  the  require¬ 
ments  of  the  statute.  Buckeye  Min.  Co.  v.  Powers,  43  Ida. 

532,  257  Pac.  833  (1927). 

2/  Justice  Min.  Co.  v.  Barclay,  82  Fed.  554  (C  C.D.Nev, 
1897);  Anvil  Hydraulic  Drainage  Co.  v  Code,  182  Fed.  205  (9th 
Cir.  1910);Wigand  v.  Byrne's  Heirs,  24  F . 2d  179  (9th  Cir. 
1928);  Richard  v  Thompson,  72  F . 2d  807  (9th  Cir.  1934);  Hall 
v  Kearny,  18  Colo,  505,  33  Pac.  373  (1893). 

3/  Chamberlain  v„  Montgomery,  1  Utah  2d  31,  261  P . 2d 
942  (1953). 

4/  See  Morgan  v.  Sorenson,  3  Utah  2d  428,  286  P.2d  229 
(1955)  . 
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each  year  1/  The  measure  of  the  value  of  the  expenditures 
made  is  the  reasonable  value  of  the  labor  performed  or  improve¬ 
ments  made,  and  not  whether  they  add  any  value  to  the  claim.  2/ 
Thus  although  the  extraction  of  ore  actually  decreases  the 
value  of  a  claim,  the  value  of  labor  performed  in  doing  so 

"u1’  \f  °the™1Se  sufficient,  satisfy  the  requirements  of 
the  statute.  _3/ 

■ The  amount  actually  paid  is  not  conclusive  of  the  value 
of  the  labor  or  improvements,  4/  but  it  is  an  important  factor 
determining  the  value  of  the  labor  and  improvements  5/  and 
it  tends  to  show  directly  the  good  faith  of  the  party  miking 
such  payment .  6/  Of  course,  payment  to  persons  employed  in 
good  faith,  but  who  do  no  more  than  go  upon  the  ground  and 
make  a  pretense  of  doing  the  work  does  not  satisfy  the  require¬ 
ments  of  the  statute.  7/  On  the  other  hand,  the  fact  that 


1/  30  U.S.C.  §  28  (1964) . 

,.so,f  „  Mattingly  v.  Lewisohn,  13  Mont.  508,  35  Pac.  Ill 
(1893);  Penn  v.  Oldhaber,  24  Mont.  287,  61  Pac.  649  (19001 

542^91 7  V‘  G°ld  Kin§  Mln'  C0"’  39  S-D'  535’  165  N.W. 

ment  to  tie  miie”)  6  ^  18  **  3CtUal  V3lue  °f  the  iniPr°ve- 

3/  Wailes  v.  Davies,  158  Fed.  667  (C.C.D.Nev.  1907). 

th~/  i si1C^f?SnWeSt  Min"  C°"  V-  Crescent  Min .  &  Mill.  Co., 

6  Ida.  153,  141  Pac.  566  (1914);  Norris  v.  United  Mineral 

Products  Co  61  Wyo  386,  158  P.2d  679  (1945).  Contra,  Buckeye 

Mm.  Co.  v.  Powers,  43  Ida.  532,  257  Pac.  833  (19277;; -  7 

— /  McCulloch  v.  Murphy,  125  Fed.  147  (C.C.D.Nev.  1903). 

6u  (§;c.o“^'"iC»k)01'  c°pp,r  M1”'  Co-  v-  "hal“’  127  Fed- 
».«hi643,PS1.“1Vio33”il9S9)V'  F°”S'  C°"  51 
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labor  was  performed  and  not  paid  for,  1/  or  was  performed 
gratuitously,  2/  does  not  prevent  a  compliance  with  the 
statute . 

A  state  statute  or  local  rule  cannot  establish  an  in¬ 
flated  rate  at  which  labor  on  a  mining  claim  is  to  be  evalu¬ 
ated.  3/ 

4 .  Particular  items  of  expenditure . 


Usual  mining  activities  on  the  claim,  such  as  the  driving 
of  tunnels  or  other  workings,  will  comply  with  the  require¬ 
ments  of  the  statute.  4/  If  such  activities  are  conducted 
outside  the  boundaries  of  the  claim,  they  must  tend  to  benefit 
the  claim  in  order  to  comply  with  the  statute.  5 J 

Labor  or  improvements  which  do  not  have  a  direct  relation 
to  mining  must  tend  to  benefit  the  claim,  particularly  where 
such  work  is  not  done  within  the  boundaries  of  the  claim.  Thus 


1/  Thornton  v.  Phelan,  65  Cal.App.  480,  224  Pac .  259 
(1924);  Coleman  v.  Curtis,  12  Mont.  301,  30  Pac.  266  (1892); 
Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516  (1947). 


JZ/  Anderson  v.  Caughey ,  3  Cal.App.  22,  84  Pac.  223 
(1906) . 

_3/  Woody  v,  Barnard,  69  Ark.  579,  65  S.W.  100  (1901) 

4/  Book  v.  Justice  Min.  Co„,  58  Fed.  106  (C.C.D.Nev. 

1893);  Mann  v.  Budlong,  129  Cal.  577,  62  Pac.  129  (1900); 
Fredericks  v.  Klausner, 52  Ore.  110,  96  Pac.  679  (1908). 


5/  Justice  Min.  Co,  v,  Barclay,  82  Fed.  554  (C.C.D.Nev. 
1897);  Hain  v.  Mattes,  34  Colo.  345,  83  Pac.  127  (1905);  Godfrey 
v.  Faust,  20  S.D.  203,  105  N.W.  460  (1905);  New  Mercur  Min.  Co, 
v.  South  Mercur  Min.  Co.,  102  Utah  131,  128  P . 2d  269  (1942); 
Sherlock  v.  Leighton,  9  Wyo .  297,  63  Pac.  580  (1901). 
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the  construction  or  repair  of  roads  1/  and  buildings  2/  will 
satisfy  the  requirements  of  the  statute  only  if  these  improve¬ 
ments  tend  to  facilitate  the  development  of  the  mine.  The 
relationship  between  the  expenditure  for  labor  or  improvements 
and  the  development  of  the  mine  must  not  be  too  remote,  as 
the  court  in  Remmington  v.  Bandit  3/  wryly  points  out: * 

*  •  •  Building  a  house  off  the  claim  does  not 
develop  the  mine  at  all.  If  such  kind  of  work  or 
improvements  off  a  claim  were  sufficient  for  the 
purposes  of  representation  and  patent,  then  the 
building  of  a  house  in  a  town  or  city,  no  matter 
how  far  away  from  the  mine,  if  the  miner  had  his 
meals  and  lodged  there,  might  entitle  him  to  hold 
his  claim.  ...  It  is  necessary  for  miners  to 
eat  and  to  sleep,  and  they  have  to  have  boots  and 
clothes;  but  they  have  to  do  this  and  to  have  these 
any  way,  like  everybody  else;  and  it  would  not  do  to 
say  that  every  time  a  miner  bought  a  new  suit  of 
clothes,  or  a  pair  of  rubber  boots,  or  took  a  night's 
lodging,  he  was  representing  a  mine  for  himself  or 
somebody  else." 

The  courts  have  had  occasion  to  determine  the  sufficiency  of 
many  kinds  Oj.  expenditures  for  labor  or  improvements.  4/ 


1/  United  States  v.  9,947.71  Acres  of  Land,  220  F.Supp. 
328  (D.Nev.  1963);  Lind  v.  Baker,  31  Cal.App.2d  631,  88  P.2d 
777  (1939);  Doherty  v.  Morris,  17  Colo.  105,  28  Pac .  85  (1891); 
Pinkerton  v.  Moore,  66  N.M.  11,  340  P02d  844  (1959);  Sexton 
v.  Washington  Min.  &  Mill.  Co.,  55  Wash.  380,  104  Pac.  614 
(1909). 

2/  United  States  v.  Mobley,  45  F.Supp.  407  (S.D.Cal. 
1942);  McCaig  v.  Bryan,  10  Colo.  309,  15  Pac.  413  (1887), 

3/  6  Mont.  138,  9  Pac.  819  (1886). 

4/  An  unusually  detailed  item  by  item  determination  is 
made  in  Fredericks  v.  Klausner,  52  Ore.  110,  96  Pac.  679  (1908). 
A  collection  and  classification  of  the  cases  is  found  in  the 
annotation  at  14  A  LeR.  1463  (1921). 
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Each  case  must  be  determined  on  its  own  facts,  a  proposition 
which  is  well  illustrated  by  the  decisions  dealing  with  the 
employment  of  a  watchman.  It  is  generally  held  that  the 
expense  of  a  watchman  is  sufficient  to  comply  with  the  re¬ 
quirements  of  the  statute  only  if  the  mine  is  temporarily 
idle  and  work  is  to  be  resumed  again,  the  watchman  being  neces¬ 
sary  to  preserve  the  property  needed  when  work  is  resumed. 
Although  it  has  been  said  that  the  courts  should  be  reluctant 
to  accept  the  services  of  a  watchman  as  sufficient  to  comply 
with  the  requirements  of  the  statute,  1/  the  cases  appear 
about  equally  divided  between  those  holding  such  expenditures 
sufficient  2 /  and  those  holding  such  expenditures  not  suffi¬ 
cient.  3/ 

i 

Ore  item  deserving  special  mention,  however,  is  that  of 
geological,  geochemical,  and  geophysical  work.  Prior  to  1958, 


1/  Strattan  v.  Raine,  45  Nev.  10,  197  Pac .  694  (1921) 
(finding  it  unnecessary  to  decide  the  question) . 

2 /  Kinsley  v.  New  Vulture  Min.  Co.,  11  Ariz,  60,  90 
Pac.  438  (1907);  Ingersoll  v.  Scott,  13  Ariz.  165,  108  Pac. 

460  (1910);  Altoona  Quicksilver  Min,,  Co.  v.  Integral  Quick¬ 
silver  Min.  Co. ,  114  Cal.  100,  45  Pac.  1047  (1896);  Crane  v 
French,  37  CalcApp.2d  642,  104  P.2d  53  (1940)  (resumption  of 
work);  Lockhart  v.  Rollins,  2  Ida.  503,  21  Pac  413  (1889); 
Tripp  v.  Dumphy ,  28  L„D.  14  (1899). 

3 J  Hough  v.  Hunt,  70  Pac.  1059,  138  Cal.  142,  94  Am.St. 

Rep.  17  (1902);  Gear  v„  Ford,  4  Cal.App,  556,  88  Pac.  600 
(1906);  Fredericks  v.  Klausner ,  52  Ore,  110,  96  Pac.  679 
(1908);  United  States  v.  Ruddock,  52  L.D.  313  (1927);  see 
James  v.  Krook,  42  Ariz.  322,  25  P . 2d  1026  (1933). 
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geological  surveys  and  other  examinations  were  generally  held 
not  to  comply  with  the  requirements  of  the  statute.,  1/ 

In  1958,  in  recognition  of  the  development  of  modern 
exploration  methods,  Congress  enacted  legislation  providing 
that  the  term  labor  ,  as  used  in  the  statute  requiring  annual 
expenditures  for  labor  or  improvements,  should  include  geo¬ 
logical,  geochemical,  and  geophysical  surveys  conducted  by 
qualified  experts  and  verified  by  a  detailed  report  filed  in 

the  county  office  in  which  the  location  notice  or  certificate 
is  filed  or  recorded .  2/ 

Geological  surveys  are  defined  as  "surveys  on  the  ground 
for  mineral  deposits  by  the  proper  application  of  the  princi¬ 
ples  and  techniques  of  the  science  of  geology  as  they  relate 
to  the  search  and  discovery  of  mineral  deposits".  3/  Geo¬ 
chemical  surveys  are  defined  as  "surveys  on  the  ground  for 
mineral  deposits  by  the  proper  application  of  the  principles 
of  chemistry  as  they  relate  to  the  search  for  and  discovery 
of  mineral  deposits  .  .4/  Geophysical  surveys  are  defined  as 
"surveys  on  the  ground  for  mineral  deposits  through  the  employ¬ 
ment  of  general ly  recognized  equipment  and  methods  for  measur¬ 
ing  physical  differences  between  rock  types  or  discontinuities 


1/  Lewis  v ,  Carr,  49  Nev .  366,  246  Pac „  695  (1926) 

(areal  geology);  Pinkerton  v0  Moore,  66  N„M.  11,  340  P.2d 
844  (1959)  (reconnaisance  surveys);  Bishop  v,  Baisley,  28 
Ore.  119,  41  Pac„  936  (1895)  (sampling);  Kirkpatrick  v , 

Curtiss,  138  Wash.  333,  244  Pac.  571  (1926)  (selection  of 
ore  haulage  road).  But  see  Sampson  v „  Page,  129  Cal„App.2d 
356,  276  P.2d  871  (1954).  In  Wigand  v.  Byrne's  Unknown  Heirs, 

24  F.2d  179  (9th  Cir,  1928),  the  cost  of  an  official  survey 
of  the  claim  was  allowed  as  assessment  work  under  a  statute 
of  the  Territory  of  Alaska  so  providing, 

2/  30  U.S.C.  §  28-1  (1964);  43  C.F.R.  §  3420.2(a)  (1968). 

The  statute  requires  the  report  to  be  filed  "in  the  county 
office  in  which  the  claim  is  located". 

3/  30  U.S„C.  §  28-2 (a)  (1964) . 

4/  Id  §  28-2 (b). 
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in  geological  f ormations" .  1/  A  qualified  expert  is  defined 
as  "an  individual  qualified  by  education  or  experience  to 
conduct  geological,  geochemical  or  geophysical  surveys,  as  the 
case  may  be.”  2/ 

The  report  filed  must  set  forth  fully  (1)  the  location 
of  the  work  performed  in  relation  to  the  point  of  discovery 
and  boundaries  of  the  claim,  (2)  the  nature,  extent,  and 
cost  of  the  work  performed,  (3)  the  basic  findings  from  the 
work  performed,  and  (4)  the  name,  address,  and  professional 
background  of  the  person  or  persons  conducting  the  work.  _3/ 

Geological,  geochemical,  or  geophysical  surveys  may  not 
be  applied  as  labor  for  more  than  two  consecutive  years  or 
for  more  than  a  total  of' five  years  on  any  one  mining  claim, 
and  each  survey  must  be  nonrepetitive  of  any  previous  survey 
on  the  same  claim.  4/ 


5 .  Group  assessment  work. 


Where  a  group  of  claims  are-  held  in  common,  the  required 
expenditures  may  be  made  on  any  one  claim,  _5/  provided  that 
(1)  the  claims  are  contiguous  6/  (2)  the  expenditures  are 


1/  Id,  §  28-2  (c) . 

2/  Id.  §  28-2 (d) . 

3/  Id.  §  28-1 . 

4/  Id. 

5/  Id.  §  28. 

6/  43  C*FcR.  §  3420.1  (1968);  Royston  v.  Miller,  76 

Fed.  50  (1896);  see  Chambers  v.  Harrington,  111  U.S.  350 
(1884) .  Claims  touching  only  at  a  common  corner  are  not  con¬ 
tiguous.  43  ClF.R.  §  3420.1  (1968);  Anvil  Hydraulic  &  Drain¬ 
age  Co.  v.  Code,  182  Fed.  205  (9th  Cir„  1910). 
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made  in  connection  with  a  general  plan  tending  to  develop 
all  claims  in  the  group  and  to  facilitate  the  extraction  of 
ore  from  them,  1/  and  (3)  the  amount  of  the  aggregate  expendi¬ 
ture  is  at  least  one  hundred  dollars  per  claim,  2/ 

The  statute  does  not  require  the  claims  to  be  contiguous 
m  order  that  expenditures  made  with  respect  to  one  may  be 
credited  to  others,  but  only  that  they  be  held  in  common.  3/ 

The  requirement  of  contiguity  appears  to  have  been  based 
originally  upon  the  assumption  that  the  labor  must  be  performed 
or  the  improvements  made  within  the  boundaries  of  a  claim  and 
that  such  work  would  not  benefit  other  noncontiguous  claims.  4/ 
Once  it  is  conceded  that  work  may  be  performed  outside  the 
boundaries  of  the  claim,  jj/  it  seems  immaterial  whether  such 
work  is  performed  on  vacant  ground  or  on  another  noncontiguous 


/70/00XSt;  L°uls  Smelting  &  Refining  Co.  v.  Kemp,  104  U„S0 
636  (i882);  Jackson  v,  Roby,  109  U„S.  440  (1883);  Mount  Diablo 

1Q7QN&  uln"  C°*  V;  CaVlison’  17  Fed°Cas.  918  (No,  9,886)  (C.C.D.Nev 
lo/9);  Hartman  Gold  Min,  Co,  v.  Warning,  42  Ariz  267  11  P  2d 

71  (1932);  Big  Three  Min.  &  Mill  Co.  v.  Hamilton,  157’cal.  130 

107  Pac,  301  (1909);  Morgan  v.  Myers,  159  Cal,  187,  113  Pac 

153  (1911);  Copper  Mountain  Min.  6c  Smelting  Co.  v,  ’Butte  6c 

Corbin  Consol,  Copper  6c  Silver  Min,  Co.,  39  Mont.  487,  104 

Pac.  542  (1905);  Parker  v.  Belle  Fourche  Bentonite  Products  Co 
64  Wyo.  269,  189,  P„2d  882  (1948).  *  ’ 


2/  Chambers  v.  Harrington,  111  U.S.  350  (1884);  Bigelow 
v.  San  Juan  Gold  Co.,  64  Cal,App.2d  188,  148  P.2d  122  (1944), 

3/  30  U.S.C.  §  28  (1964) . 

„  Chambers  v.  Harrington,  111  U.S.  350  (1884)* 

It  is  equally  clear  that  In  such  case  the  claims  must  be 
contiguous  so  that  each  claim  thus  associated  may  in  some  way 
be  benefited  by  the  work  done  on  one  of  them," 


1/  Mount  Diablo  Mi  LI  &  Min.  Co.  v.  Callison 
918  (No.  8,886)  (C.C.D.Nev.  1879);  Doherty  v.  Morris 
105,  28  Pac.  85  (1891);  Hall  v.  Kearny,  18  Colo  505 
373  (1893). 


17  Fed.Cas. 
,  17  Colo. 

,  33  Pac. 
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claim,  if  the  work  does  in  fact  benefit  each  claim.  \/  In 
Ha in  v .  Mattes .  2/  the  Colorado  court  said: 


"If  labor  performed  upon  a  wagon  road  outside 
the  boundaries  of  the  claim,  or  'outside  of  any 
claim'  (Mt.  Diablo  Case,  supra),  or  'at  a  distance 
from  the  claim  itself'  (St.  Louis  Co.  v.  Kemp,  supra), 
or  '  upon  a  patented  claim'  (Hall-Kearney  Case,  supra), 
may  be  held  to  be  a  compliance  with  the  law  relating 
to  annual  assessment  work,  work  done  in  a  tunnel  for 
the  purpose  of  developing  the  claim,  and  which  has  a 
tendency  to  develop  it,  may  be  so  considered  regard¬ 
less  of  the  contiguity  or  noncontiguity  of  territory, 
from  the  portal  of  the  tunnel  to  the  claim  sought  to 
be  developed.  The  true  test  to  be  applied  is,  does 
the  work  benefit  or  tend  to  benefit  the  claim,  and 
was  it  done  for  the  purpose  of  developing  the  claim? 

The  fact  that  the  territory  between  the  tunnel  and 
the  claim  to  be  developed  is  vacant  and  unoccupied, 
or  owned  by  another  person,  becomes  important  only  in 
so  far  as  that  fact,  if  it  exists,  may  have  a  bear¬ 
ing  upon  the  ultimate  question  of  fact,  as  to  whether 
the  tunnel  does  or  does  not  tend  to  develop  the 
claim,  which  question  of  fact,  must  be  determined  by 
the  jury  under  proper  instructions." 

The  owner  of  a  group  of  claims  has  a  wide  latitude  in 
the  exercise  of  his  judgment  as  to  where  the  work  shall  be 
done  to  develop  the  claim,  _3/  and  the  system  adopted  by  him 
for  the  development  of  a  group  of  claims  need  not  be  the  best 


1/  Altoona  Quicksilver  Min.  Co.  v.  Integral  Quicksilver 
Min.  Co.,  114  Cal.  100,  45  Pac .  1047  (1896);  see  Big  Three 
Min.  &  Mill.  Co.  v.  Hamilton,  159  Cal.  130,  107  Pac.  301  (1909) 
Hain  v.  Mattes,  34  Colo.  345,  83  Pac.  127  (1905). 

2/  34  Colo.  345,  83  Pac.  127  (1905). 

37  Love  Vo  Mt .  Oddie  United  Mines,  Inc.,  43  Nev.  61, 

184  Pac.  921  (1919);  Kramer  v.  Taylor,  200  Ore,  640,  266  P.2d 
709  (1954). 
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that  could  have  been  devised  under  the  circumstances.  1/  As 
in  the  case  of  a  single  claim,  a  court  will  not  substitute 
its  own  judgment  as  to  the  wisdom  and  expediency  of  the  system 
employed  for  developing  the  group  of  claims  in  place  of  that 
of  the  owner.  2/  However,  if  the  plan  pursued  can  have  no 
reasonable  adaptation  to  its  alleged  purpose,  the  mere  asser¬ 
tion  that  it  was  pursued  for  that  purpose  does  not  suffice 
even  though  good  faith  in  its  pursuit  be  conceded.  3/ 

It  is  not  necessary  that  the  general  plan  of  development 
be  reduced  to  written  plans  and  specifications,  nor  need  a 
fixed  plan  be  adopted  in  advance.  4/ 

If  several  claims  are  held  by  different  owners,  and  work 
beneficial  to  all  of  them  can  best  be  done  on  one  of  them, 
then,  under  a  proper  agreement  between  the  owners,  the  assess¬ 
ment  work  may  be  done  on  one  claim  and  credited  to  all  of  the 
claims,  if  such  work  is  part  of  a  general  plan  or  scheme  for 
the  development  of  all  the  claims.  5/ 


1/  Kramer  v.  Taylor,  200  Ore.  640,  266  P.2d  709  (1954) - 
Sherlock  v.  Leighton,  9  Wyo.  297,  63  Pac.  580  (1901). 

2/  Gear  v.  Ford,  4  Cal.App.  556,  88  Pac.  800  (1906)* 
Kramer  v.  Taylor,  240  Ore.  260,  266  P.2d  709  (1954);  Miehlich 
v.  Tintic  Standard  Min,  Co.,  60  Utah  569,  211  Pac.  686  (1922). 

— — fort mri ,  a  court  will  not  substitute  the  judgment  of  the 
adverse  claimant.  Sherlock  v.  Leighton,  9  Wyo.  297  63  Pac 

580  (1901).  ’ 

3/  Copper  Mountain  Min,  &  Smelting  Co.  v.  Butte  &  Corbin 
Consol.  Copper  &  Silver  Min.  Co.,  39  Mont.  487,  104  Pac.  540 


— /  Nevada  Exploration  6c  Min.  Co.  v.  Spriggs,  41  Utah 
171,  124  Pac.  770  (1912);  New  Mercur  Min.  Co.  v.  South  Mercur 
Min.  Co.,  102  Utah  131,  128  P.2d  269  (1942). 

5/  Eberle  v.  Carmichael,  8  N.M.  169,  42  Pac.  95  (1895)- 
Hawgood  v.  Emery,  22  S.D.  573,  119  N.W.  177  (1909);  New  Mercur 
Mm.  Co.  v.  South  Mercur  Min.  Co.,  102  Utah  131,  128  P.2d  269 
(1942);  Karnes  v.  Flint,  153  Wash.  225,  279  Pac.  728  (1929) 
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If  expenditures  are  made  on  one  claim  for  the  benefit  of 
a  group  of  claims,  the  aggregate  amount  of  the  expenditures 
must  be  at  least  $100  per  claim.  If  the  total  amount  of  the 
expenditure  exceeds  $100  but  is  less  than  $100  per  claim,  it 
may  be  applied  to  the  claim  on  which  the  labor  was  performed 
or  the  improvements  made,  JL/  and  each  unit  of  $100  of  expendi¬ 
ture  may  be  applied  toward  a  claim  in  the  group.  The  reason¬ 
ing  behind  this  rule  was  explained  in  Utah  Standard  Min.  Co. 
v.  Tintic  Indian  Chief  Min.  &  Milling  Co.  2 /  as  follows : 

"There  is  no  principle  of  law  that  we  are  aware 
of  which  asserts  that,  if  the  owner  of  a  group  of  22 
claims  undertakes  to  do  the  annual  work  for  that 
group,  as  a  consolidated  group,  and  performs  only 
the  labor  necessary  for  9  claims,  he  loses  the  bene¬ 
fit  of  that  work  on  9  claims,  provided  it  is  in  fact 
performed  on  one  of  the  9  claims  in  such  a  way  as  to 
benefit  the  remaining  8,  as  well  as  the  one  upon 
which  performed." 


6 .  Person  making  expenditures. 


The  assessment  work  must  be  performed  by  the  owner  or 
someone  at  his  instance,  3/  by  someone  in  privity  with  him,  4/ 
or  by  someone  who  holds  an  equitable  or  beneficial  interest 


1/  Swanson  v.  Kettler,  17  Ida.  321,  105  Pac .  1059 
(1909);  Fredricks  v.  Klausner,  52  Ore.  110,  96  Pac.  679 
(1908)  . 

2/  73  Utah  456,  274  Pac.  950  (1929). 

3/  Lewis  v.  Johnson,  132  Cal.App.2d  635,  282  P.2d  953 
(1955);  Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516  (1947). 

4/  Rickard  v.  Thompson,  72  F.2d  807  (9th  Cir.  1934) 
(co-owner);  Whitwell  v.  Goodsell,  37  Ariz .  451,  295  Pac.  318 
(1931)  (optionee);  Steele  v.  Preble,  158  Ore,  641,  77  P.2d 
418  (1938). 


599 


in  the  property.  1/  Under  a  New  Mexico  statute,  it  has  been 
e  d  that  one  having  a  lien  or  other  incumbrance  on  a  mining 
claim  may  perform  the  assessment  work  to  preserve  his  lien  2/ 
In  conformity  with  the  policy  of  the  law  of  avoiding  forfei-“ 
tures,  the  courts  have  uniformly  been  willing  to  credit  the 
owner  of  a  claim  with  expenditures  for  labor  performed  or 
improvements  made  on  his  claim  for  his  use  and  benefit 
despite  very  tenuous  relationships  between  the  claim  o^ner 
and  the  person  making  the  expenditure.  3/  Expenditures  made 
by  a  stranger  to  the  title  are  sufficient  if  made  with  the 
intention  that  they  inure  to  the  benefit  of  the  owner  of  the 
claim,  4/  but  expenditures  made  by  a  stranger  for  his  own 

benefit  5/  or  by  a  trespasser  6/  do  not  satisfy  the  require¬ 
ments  of  the  statute.  M 


cc.Hr,  Walles  v<  Davies>  158  Fed.  667  (C.C.D.Nev.  1907) 
aff  d  164  Fed.  397  (9th  Cir.  1908)  (stockholder);  Musser  v. 
Fitting,  26  Cal.App.  746,  148  Pac .  536  (1915)  (stockholder). 

2/  McVeigh  v.  Veig,  16  N.M.  453,  117  Pac.  857  (1911). 

....  See  Whitwell  v.  Goodsell,  37  Ariz.  451,  295  Pac.  318 

(1931)  (expenditure  made  by  optionee  under  oral  option  granted  bv 
one  with  oral  authority  from  owner's  attorney-in-fact). 

4/  Anderson  v,  Caughey ,  3  Cal.App.  22,  84  Pac.  223  (1906) 
(donee  under  invalid  parol  conveyance) ;  Thornton  v.  Phelan 
5  Cal.App.  480,  224  Pac.  259  (1924)  (relationship  not  stated)- 
Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516  (1947)  (person 
permitted  to  work  and  retain  any  gold  found) ;  see  Little 

?o7onU  CO*  V*  Kimber’  15  Fed.Cas,  629  (No.  8,402)  (C.C.D  Colo 


McDonald  v*  McDonald,  16  Ariz.  103,  144  Pac.  950 
(.t914),  New  Mercur  Min.  Co.  v.  South  Mercur  Min  Co  102 
Utah  131,  128  P.2d  269  (1942). 

6/  Pueblo  Quarries,  Inc.  v.  Clark,  107  Colo.  239  110 

P .  2d  1115  (1941).  ’ 
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7. 


Time  for  making  annual  expenditure. 


As  enacted,  the  Mineral  Location  Law  of  1872  did  not 
specify  the  time  within  which  the  annual  expenditure  for 
labor  or  improvements  should  be  made,  except  to  state  that 
such  expenditures  should  be  made  "each  year" „  As  to  claims 
located  prior  to  the  enactment  of  that  law,  the  period  for 
making  the  first  annual  expenditure  was  subsequently  extended 
first  to  June  10,  1874  1 /  and  then  to  January  18,  1875c  2/ 

As  to  claims  located  after  the  enactment  of  that  law,  the 
period  during  which  the  annual  expenditure  was  required  to 
be  made  was  subsequently  fixed  as  commencing  on  the  first  day 
of  January  succeeding  the  date  of  location,  3/  and  this  com¬ 
mencement  date  was  subsequently  changed,  first  to  the  first 
day  of  July  succeeding  the  date  of  location  4/  and  then  to  the 
first  day  of  September  succeeding  the  date  of  location,  _5 / 
Under  these  statutes,  assessment  work  is  not  in  default  until 
the  end  of  the  first  full  assessment  year  next  succeeding  the 
year  in  which  the  location  is  made.  6/  Under  various  excep¬ 
tional  circumstances,  Congress  has  extended  the  period  during 


1/ 

Act  of 

Mar . 

1, 

1873, 

ch . 

214, 

17  Stat  . 

483. 

2/ 

Act  of 

June 

6, 

1874, 

ch , 

220, 

18  Stat. 

61  ,  Work 

performed 

before 

May 

10, 

1872, 

could  be 

inc luded 

in  the  work 

required  for  the  first  annual  expenditure.  Thompson  v, 
Jacobs,  3  Utah  246,  2  Pac .  714  (1883). 


3/  Act  of  Jan.  22,  1880,  ch.  9,  §  2,  21  Stat .  61.  This 
statute  operated  as  an  extension  and  not  as  abridgment  of  the 
time  within  which  to  perform  the  assessment  work.  Hall  v. 
Hale,  8  Colo.  351,  8  Pac.  580  (1885). 

4/  Act  of  Aug.  24,  1921,  ch .  84,  42  Stat.  186. 

5/  Act  of  Aug.  23,  1958,  30  U.S.C.  §  28  (1964). 


_6/  Von  Gal-Scale  v,  Cottrell,  2  Cal„App.2d  29,  37  P.2d 
715  (1934)  . 
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which  the  annual  expenditures  may  be  made.  1/ 

It  has  been  held  that  a  state  statute,  originally  in 
agreement  with  the  federal  statute  as  to  the  time  for  making 
annual  expenditures,  but  which  has  not  been  amended  to  reflect 
amendment  of  the  federal  statute,  must  yield  to  the  latter 
and  be  controlled  by  its  provisions.  2/  A  state  statute 
providing  that  an  affidavit  of  performance  of  assessment  work 
may  be  filed  within  30  days  after  the  end  of  the  assessment 
year  does  not  extend  the  period  within  which  such  assessment 
work  may  be  performed.  3/ 


Proof  of  annual  expenditures. 


The  Mining  Claims  Rights  Restoration  Act  of  1955  provides 
that  a  statement  of  the  assessment  work  done  or  improvements 
made  during  the  previous  assessment  year  on  claims  located 
under  the  Act  must  be  filed  for  record,  within  60  days  after 
the  expiration  of  any  annual  assessment  year,  in  the  United 
States  district  land  office  of  the  land  district  in  which 
the  claims  are  situated.  4/ 

State  statutes  generally  provide  for  the  recording  of 
an  aflxdavit  stating  that  the  required  expenditure  for  labor 


1/  Act  of  June  30,  1939,  ch.  257,  53  Stat.  991;  Act  of 
June  29,  1950,  ch.  404,  64  Stat.  275;  Act  of  June  29,  1956, 
ch.  478,  70  Stat.  438,  as  amended  by  Act  of  June  29  'l957 
Pub. L. No.  85-86,  71  Stat.  226. 

e 


p Ha  *7orUn/YN  United  Mineral  Products  Co.,  61  Wyo .  386 
loo  r.zd  0/9  (1945). 


7 , .  Gal~Scale  v-  Cottrell,  2  Cal.App.2d  29,  37  P.2d 

/15  ( 1 J34)  distinguishing  dictum  contra  in  Harris  v.  Kelloee 

P.“:  I03o‘(i923).  <18,7>  -  «  <*'•&>• 

4/  30  U.S.C.  §  623  (1964);  43  C.F.R.  §  3536.1(c)  and  (d) . 
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and  improvements  has  been  made.  1/  These  statutes  usually 
provide  that  the  recording  of  the  affidavit  shall  be  prima 
facie  evidence  of  the  performance  of  the  labor  and  making  of 
the  improvements.  2/  Under  these  statutes,  where  an  affidavit 
has  been  recorded,  the  burden  of  showing  that  the  expenditure 
has  not  been  made  is  placed  on  r.he  party  adverse  to  the  owner 
of  the  claim.  3/  Upon  a  showing  by  such  adverse  party  that 
the  expenditure  was  for  labor  or  improvements  not  performed 
or  made  within  the  limits  of  the  claim,  the  burden  then  shifts 
to  the  owner  of  the  claim,  who  must  show  that  the  labor  per¬ 
formed  or  improvements  made  outside  the  limits  of  the  claim 
did  in  fact  benefit  the  claim.  4/ 


1/  Alaska  Stat.  §  27.10.160  (1962);  Ariz .Rev . S tat . Ann . 

§  27-208  (1956);  Ark. Stat.  §  52-105  (1947);  Cal. Pub. Res.  Code 
§  2315  (1956);  Colo .Rev . Stat .Ann .  §  92-22-14  (1963);  Idaho 
Code  Ann.  §  47-606  (Supp.  1967);  Mont. Rev.  Codes  Ann.  §  50-704 
(1961);  Nev. Rev. Stat.  §  517.230  (1967);  N .M. Stat .Ann .  §  63-2-11 
(1960);  Ore. Rev. Stat .  §  517.210  (1963);  Utah  Code  Ann.  §  40-1-6 
(I960);  Wash. Rev.  Code  Ann.  §  78.08.081  (1962);  Wyo . Stat .Ann . 

§  30-15  (1967). 

2 J  The  Wyoming  statute  is  the  exception.  Wyo „ Stat .Ann . 

§  30-15  (1967). 

3/  Musser  v.  Fitting,  26  Cal.App.  746,  148  Pac .  536 
(1915);  Sampson  v.  Page,  129  Cal.App.  356,  276  P.2d  871  (1954); 
Coleman  v.  Curtis,  12  Mont,  301,  30  Pac.  266  (1892). 

4/  Brethour  v.  Clack,  31  Ariz.  24,  250  Pac.  254  (1926); 
Hall  v.  Kearney,  18  Colo.  505,  33  Pac.  373  (1893);  Copper 
Mountain  Min.  &  Smelting  Co.  v.  Butte  &  Corbin  Consol.  Copper 
6c  Silver  Min.  Co.,  39  Mont.  487,  104  Pac.  540  (1909);  Fred¬ 
ricks  v.  Klausner,  52  Ore.  110,  96  Pac.  679  (1908);  Kramer  v. 
Taylor,  200  Ore.  640,  266  P.2d  709  (1954);  Muck  v.  Ideal 
Cement  Co.,  223  Ore.  457,  354  P.2d  821  (1960);  New  Mercur 
Min.  Co.  v.  South  Mercur  Min.  Co.,  102  Utah  131,  128  P . 2d 
269  (1942).  Contra,  Simmons  v.  Muir,  75  Wyo.  44,  291  P.2d 
810  (1955)  under  that  court's  interpretation  of  a  Wyoming 
statute . 
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s 


Even  if  no  affidavit  is  recorded,  one  who  attempts  to 
enforce  a  forfeiture  has  the  burden  of  proving  that  the 
required  annual  expenditure  w»s  not  made.  1/  However,  in 
New  Mexico,  in  the  absence  of  the  making  and  filing  of  an 
affidavit,  the  burden  of  showing  that  the  annual  expenditure 
has  been  made  is  placed  by  statute  on  the  owner  of  the  claim.  2/ 
The  adverse  party,  however,  must  first  show  the  failure  of 
the  claimant  to  file  an  affidavit.  3/  In  Oregon,  the  failure 
to  file  an  affidavit  is  prima  facie  evidence  that  the  work 
was  not  done.  4/  However,  such  prima  facie  evidence  is  not 
sufficient  to  meet  the  burden  of  showing  a  forfeiture  by 
clear  and  convincing  evidence.  5./ 

Recording  of  the  affidavit  is  not  mandatory,  as  the 
owner  of  a  claim  may  always  show  his  compliance  with  the 
annual  expenditure  requirement  by  oral  testimony  or  other 
proof,  61/  but  is  merely  a  convenient  method  of  preserving 


1/  McCulloch  v.  Murphy,  125  Fed.  147  (C.C.D.Nev.  1903); 
Whalen  Consol.  Copper  Min.  Co.  v.  Whalen,  127  Fed.  611  (C„C. 
D.Nev.  1904);  Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516 
(1947);  Muck  v.  Ideal  Cement  Co.,  223  Ore.  457,  354  P.2d  821 
(1960);  see  Beals  v.  Cone,  27  Colo.  473,  62  Pac .  948  (1900). 

2/  N.M.Stat .Ann .  §  63-2-11  (1960). 

3/  McKnight  v.  El  Paso  Brick  Co.,  16  N.M.  721,  120 
Pac.  694  (1911). 

4/  Ore .Rev. S tat .  §  517.220  (1963). 

5/  Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516  (1947); 
Muck  v.  Ideal  Cement  Co.,  223  Ore.  457,  354  P.2d  821  (1960). 

6/  B,  &  B.  Sulphur  Co.  v.  Kelley,  61  Cal.App.  3,  141 
P.2d  908  (1943);  McGinnis  v„  Egbert,  8  Colo.  41,  5  Pac.  652 
(1884);  Beals  v.  Cone,  27  Colo.  473,  62  Pac.  948  (1900); 

Murray  Hill  Min.  Co.  v.  Havenor,  24  Utah  73,  66  Pac.  762  (1901); 
Knight  v.  Flat  Top  Min,  Co.,  6  Utah  2d  51,  305  P.2d  503  (1957).’ 
An  Alaska  statute  providing  for  forfeiture  of  a  claim  upon 
failure  to  file  an  affidavit  has  been  held  unconstitutional. 
Betch  v.  Umphrey,  270  Fed.  45  (9th  Cir.  1921). 


604 


prima  facie  evidence  of  the  performance  of  assessment  work.  X/ 

of  time1  does  no/11!-*"  affidavit  within  the  prescribed  period 
u “  k  °  subject  a  claim  to  forfeiture,  2/  although 

performance  T  ^  3  Ute  affidavit  is  not  evidence  of  the 
pertormance  of  assessment  work.  3/ 


Excuse  for  nonperformance . 


whichMth1v8hfllaimantu  haVe  advanced  a  number  of  reasons  by 

to  perform  aoU*ilt-to  JUStify  or  excusa  their  failure 

,  P  .  he  requj.red  annual  assessment  work.  Usually 

f^anceUm1rCeS  °n  ^  been  held  not  to  excuse’per- 

do™  not'ex  \  cf3Ct  that  3  minin8  claimant  is  a  minor 

work  4/  norUi!  ,  ^  the  Perfo™a”aa  of  annual  assessment 

the  non H=  c  claimant  excused  from  such  performance  by 

the  pendency  of  an  adverse  suit,  5/  or  by  the  fact  that  he 

upon  e  promise  of  a  co-owner  to  perform  the  work.  6/ 


1/ 

Davidson 


Coleman  v.  Curtis,  12  Mont.  301,  30  Pac.  266  (1892)- 
v.  Bordeaux,  15  Mont.  245,  38  Pac.  1075  (1895). 


Moodey  v.  Dale  Consol  Mines,  81  F.2d  794  (9th  Cir 

1936) . 


3/  McKnight  v.  El  Paso  Brick  Co.,  16  N  M  721  120 

Pac.  694  (1911).  ’  iZU 

4/  See  Pomeroy  v.  Sam  Thorpe  Min.  Co.,  37  Ariz  541 
296  Pac.  255  (1931) .  ' 

1/  Poore  v.  Kaufman,  44  Mont.  248,  119  Pac.  785  (1911) 

6/  Doherty  v.  Morris,  11  Colo.  12,  16  Pac.  911  (1888)- 
Saunders  v.  Mackey,  5  Mont.  523,  6  Pac.  361  (1885). 
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As  the  court  said-  in  Pine  Grove  Nevada  Gold  Min,  Co.  v.  Free 
man  :  1/  - - - 

M .  .  .  matters  of  personal  misfortune,  such 
as  the  illness  of  an  individual  claimant  of  posses¬ 
sory  mining  claims,  or  of  a  member  of  his  family, 
will  not  excuse  such  individual  from  the  performance 
°f  annual  labor.  Neither  will  the  action  of  the 
elements,  nor  financial  disa&ter,  excuse  him,  even 
though  it  may  impose  great  hardship,  rendering  it 
extremely  difficult  for  him  to  do  the  work,  or  cause 
same  to  be  done.  A  poor  prospector  or  miner  may 
live  in  a  cabin  in  the  mountains,  many  miles  from 
his  claim;  he  may  be  ill,  and  the  roads  to  the 
claims,  upon  which  the  york  must  be  performed,  may 
be  rendered  impassable  by  severe  storms.  He  is  not 
excused  even  under  such  circumstances.  If  he  cannot 

§0  himself,  he  must  have  the  work  done,  by  another 
or  others.” 


An  owner  of  a  mining  claim  who  is  prevented  by  threats 
of  violence  from  making  the  required  expenditures  for  labor 
and  improvements  is,  at  least  as  against  the  one  making  such 
threats,  excused  from  the  performance  of  such  work.  2/  Simi¬ 
larly,  one  holding  possession  of  a  mining  claim  adversely  to 
the  owner  cannot  assert  a  forfeiture  for  failure  of  the  owner 
to  perform  the  required  assessment  work.  3/  There  must,  how¬ 
ever,  be  a  bona  fide  attempt  to  perform  the  work.  4/ 


1/  63  Nev.  357,  171  P.2d  366  (1946). 

— /  Ames  v.  Sullivan,  235  Fed.  880  (9th  Cir  1916)  • 

Field  v.  Tanner,  32  Colo.  278,  75  Pac.  916  (1904);  Garvey  v 
Elder,  21  S.D.  77,  109  N.W.  508  (1906). 

3/  Trevaskis  v.  Peard,  111  Cal.  599,  44  Pac .  246  (1896)- 
Madison  v.  Octave  Oil  Co.,  154  Cal.  768,  99  Pac.  176  (1908).  ’ 

4/  Slavonian  Min.  Co.  v.  Perasich,  7  Fed.  331  (C.C.D. 
Nev.  1881);  Hodgson  v.  Midwest  Oil  Co.,  17  F.2d  71  (8th*Cir! 
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The  fact  that  unpatented  mining  claims  are  a  part  of  a 
bankrupt 1 s  estate  and  thus  are  in  custodia  legis  does  not 
excuse  the  performance  of  the  assessment  work  by  the  trustee.  JL/ 


D .  Resumption  of  work. 

Section  5  of  the  Mineral  Location  Law  of  1872  2 /  provides: 

"...  and  upon  a  failure  to  comply  with 
these  conditions,  the  claim  or  mine  upon  which 
such  failure  occurred  shall  be  open  to  reloca¬ 
tion  in  the  same  manner  as  if  no  location  of 
the  same  had  ever  been  made,  provided  that  the 
original  locators,  their  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  upon  the 
claim  after  failure  and  before  such  location.” 

Resumption  of  work  by  the  owner  of  a  mining  claim  restores 
him  to  the  same  position  he  would  have  held  had  he  not  defaulted 
in  making  the  required  annual  expenditure.  3/  Such  resumption 
forestalls  location  of  the  ground  by  another.  4/  Resumption 
of  work  does  not  restore  a  lost  estate,  _5/but  rather  preserves 


1/  In  re  Suncrest  Packers,  8  F.Supp.  917  (D.Nev.  1934), 
2/  30  U0S.C.  §  28  (1964) . 

3/  Be lk  v.  Meagher,  104  U.S,  2  79  (1881);  Wilbur  v„ 
United  States  ex  rel.  Krushnic,  280  U.S.  306  (1903);  Ickes  v. 
Virgin ia-Colorado  Development  Corp,,  295  U.S.  639  (1935); 
Whitwell  v.  Goodsell,  37  Ariz.  451,  295  Pac .  318  (1931). 

4/  Whealton  v.  Pine  Grove  Nevada  Gold  Min.  Co.,  104 
F . 2d  675  (1939);  Hartman  Gold  Min.  Co.  v.  Warning,  40  Ariz, 
267,  11  P o 2d  854  (1932);  Pidgeon  v.  Lamb,  133  Cal,App.2d  342, 
24  P . 2d  206  (1933). 

5/  As  was  said  in  Emil  L.  Krushnic,  52  L.D.  282  (1927). 
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an  existing  estate.  1/ 


The  work  required  from  the  locator  resuming  w6rk  is  that 

for  the  current  year;  he  need  not  make  up  delinquent  work  for 
years  past.  2/ 

A  ekimant  resuming  work  must  commence  the  work  with  a 
bona  fide  intention  to  prosecute  it  until  the  full  amount  is 
done,  3/  and. he  must  prosecute  the  work  with  reasonable  dili¬ 
gence  until  the  requirement  of  the  statute  has  been  met,  4/ 
Diligent  prosecution  of  the  work  does  not  require  its  perform¬ 
ance  at  night  or  on  Sunday,  nor  does  it  require  that  a  full 
shift  shall  be  worked  every  day.  5/  It  simply  requires  that 

the  work  be  prosecuted  in  good  faith,  and  with  reasonable 
diligence.  6/ 

Whether  there  has  been  sufficient  resumption  of  work  is 
a  question  of  fact.  ]_/  The  filing  of  a  notice  of  intention 
under  a  statute  suspending  the  annual  expenditure  requirement 


1/  Wilbur  v.  United  States  ex  rel 
306  (1930).  - 1 


Krushnic,  280  U.S. 


— /  Temescal  Oil  Min.  &  Development  Co.,  137  Cal.  211 
69  Pac,  1010  (1902);  Thornton  v.  Kaufman,  40  Mont.  282  106 

231* (1927) 1910)5  mnteTS  V*  Burkland>  123  Ore.  137,  260  Pac 


3/ 

4/ 

5/ 

v .  Ra ine  , 


McCormick  v.  Baldwin,  104  Cal.  227,  37  Pac.  903  (1894). 

Honaker  v.  Martin,  11  Mont.  91,  27  Pac.  397  (1891). 

Fee  v.  Durham,  121  Fed.  468  (8th  Cir.  1903);  Strattan 
45  Nev.  10,  197  Pac.  694  (1921). 


6/  Strattan  v,  Raine,  45  Nev,  10,  197  Pac.  694  (1921). 

1/  Crane  v.  French,  39  Cal.App.2d  642,  104  P.2d  53 

(1940)  (placing  a  man  on  the  property  to  protect  buildings 
equipment,  and  ore  held  sufficient).  ’ 
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* 


is  equivalent  to  a  resumption  of  work.  1/ 

Work  may  be  resumed  at  any  time  before  a  relocation  of 
the  ground  by  a  third  person  has  been  perfected,  2/  and  it 
is  the  resumption  of  the  work,  hot  its  completion,  which  pre¬ 
vents  a  valid  relocation  of  the  ground.  3/  Mere  initiation 
of  a  claim,  by  discovery  and  posting  notice,  will  not  prevent 
the  prior  claimant  from  being  restored  to  his  former  position 
by  resuming  work,  as  the  one  attempting  to  relocate  the  claim 
must  complete  his  location  by  marking  the  boundaries,  perform- 
ing  the  required  discovery  work,  and  complying  with  all  the 
requirements  of  the  statute  before  resumption  of  work  by  the 
prior  claimant.  4/  Resumption  of  work  after  a  relocation  has 
been  perfected  is  of  no  effect.  5/ 


1/  Field  v.  Tanner,  32  Colo.  278,  75  Pac .  916  (1904); 
Bunker  Chance  Min.  Co.  v.  Bex,  90  Ida.  47,  408  P.2d  170  (1965); 
Pine  Grove  Nevada  Gold  Min.  Co.  v.  Freeman,  63  Nev.  357,  171 
P • 2d  366  (1946);  Scoggin  v.  Miller,  64  Wyo .  206,  198  P.2d  677 
(1948)  . 

2/  Oscamp  v.  Crystal  River  Min.  Co.,  58  Fed.  293  (8th 
Cir.  1893);  Gonu  v.  Russel,  3  Mont.  358  (1879);  Thornton  v. 
Kaufman,  40  Mont.  282,  106  Pac.  361  (1910). 

3/  Featherston  v.  Howse ,  151  F.Supp.  353  (WD.Ark. 

1957);  Strattan  v.  Raine,  45  Nev.  10,  197" Pac.  695  (1921), 

4/  Little  Gunnel  Co.  v.  Kimber,  15  Fed.Cas.  629  (No, 
8,402)  (C.C.D.Colo.  1878);  Pharis  v.  Muldoon,  75  Cal.  284,  17 
Pac.  70  (1888);  Clarke  v.  Mallory,  22  Cal.App  2d  55,  70  P„2d 
664  (1937);  Field  v.  Tanner,  32  Colo.  278,  75  Pac.  916  (1904); 
Thornton  v.  Kaufman,  40  Mont.  282,  106  Pac.  361  (1910).  The 
rule  in  Arizona  requires  only  the  initiation  of  a  claim  by 
the  relocator.  McDonald  v.  McDonald,  16  Ariz.  103,  144  Pac, 

950  (1914);  Frazier  v.  Consol.  Tungsten  Mines,  Inc.,  80  Ariz. 
261,  296  P . 2d  447  (1956) . 

_5 /  McDonald  v.  McDonald,  16  Ariz,,  10  3,  144  Pac.  950 

(1914)  . 
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One  who  abandons  a  mining  claim  can  reacquire  no  rights 
in  the  claim  by  resuming  work,  but  the  resumption  of  work 
may  be  evidence  of  a  lack  of  intent  to  abandon  the  claim.  1/ 

It  has  been  said  that  a  claimant  may  resume  work  after 
a  third  person  has  relocated  the  ground  and  the  relocation 
has  been  abandoned  or  become  subject  to  forfeiture,  2/  although 
the  soundness  of  this  view  may  be  questioned.  3/ 

Resumption  of  work  may  be  made  by  one  acquiring  an 
interest  in  the  claim  after  the  prior  claimant  has  defaulted 
in  making  the  required  expenditures.  4/ 


E .  Suspension  and  deferment  statutes. 

1 •  Suspension  of  annual  expenditure  requirement . 

From  time  to  time,  during  periods  of  war  or  economic 
depression,  Congress  has  suspended  the  requirement  that  annual 
expenditures  be  made  for  labor  or  improvements  on  mining 


1/  Hartman  Gold  Min.  Co.  v.  Warning,  40  Ariz.  267,  11 
P.2d  854  (1932);  see  Wiltsee  v.  Utley,  79  Cal.App.2d  71, *179 
P • 2d  13  (1947).  ’ 

2/  Justice  Min.  Co.  v.  Barclay,  82  Fed.  554  (C.C.D„Nev. 
1897);  Klopens tine  v.  Hays,  20  Utah  45,  57  Pac .  712  (1899). 

3/  See  Florence-Rae  Copper  Co.  v.  Kimbel,  85  Wash. 

162,  147  Pac.  881  (1915). 

4/  Hartman  Gold  Min.  Co.  v.  Warning,  40  Ariz.  267  11 

P.2d  854  (1932)  (purchaser  at  sheriff's  sale). 
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claims.  1/  The  evident  purpose  of  such  statutes  is  to  prevent 
or  eiture  of  mining  claims  during  the  periods  of  national 

emergency  by  reason  of  circumstances  beyond  the  control  of 
the  claimants.  2/ 

These  statutes  differ  from  one  another  with  respect  to 
the  number  and  type  of  claims  to  which  the  suspension  applies, 
t  e  persons  eligible  to  claim  the  benefits  of  the  suspension , 
an  geographical  area  affected.  Most  of  the  statutes 

require  that  a  person  wishing  to  avail  himself  of  the  benefits 
of  the  act  must  show  his  good  faith  and  diligence  in  lieu  of 
annual  expenditure  by  filing  a  notice  of  intention  to  hold 
the  claim  under  the  provisions  of  the  act.  3/  This  notice 


1/  Act  of  Nov.  3,  1893,  ch.  12,  28  Stat.  6;  Act  of 
July  18,  1894,  ch.  142,  28  Stat.  114;  Act  of  July  2,  1898, 
ch.  563,  30  Stat.  651;  Act  of  Dec.  1,  1913,  ch„  39,  38  Stat, 
235;  S.J.Res.  of  July  17,  1917,  ch.  39,  40  Stat.  243;  S.J.Res. 
of  Oct.  5,  1917,  ch.  75,  40  Stat.  343;  H.J.Res.  of  Aug.  15, 
1919,  ch.  49,  41  Stat.  279;  H.J.Res.  of  Nov.  13,  1919,  ch. 

106,  41  Stat.  354;  H.J.Res.  of  June  6,  1932,  ch.  210,  47 
Stat.  290,  as  amended  by  S.J.Res.  of  June  30,  1932,  ch.  334, 

47  Stat.  474;  Act  of  May  18,  1933,  ch.  33,  48  Stat.  72;  Act 
of  May  15,  1934,  ch.  289,  48  Stat.  777;  Act  of  June  13,  1935, 
ch.  220,  49  Stat.  337;  Act  of  Apr.  24,  1936,  ch.  247,  49  Stat. 
1238;  Act  of  June  24,  1937,  ch.  381,  50  Stat.  306;  Act  of 
June  29,  1938,  ch.  815,  52  Stat.  1243;  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  1940  §  505,  50  U.S.C.App.  §  565  (1964); 

Act  of  May  7,  1942,  ch.  294,  56  Stat.  271;  Act  of  July  3, 

1942,  ch.  486,  56  Stat.  647;  Act  of  May  3,  1943,  ch.  91,  57 
Stat.  74;  Act  of  June  30,  1947,  ch.  181,  61  Stat.  213;  Act  of 
June  17,  1948,  ch.  494,  62  Stat.  475;  Act  of  June  22,  1948, 
ch.  595,  62  Stat.  571;  Act  of  June  17,  1949,  ch.  221,  63  Stat. 
200;  see  Act  of  June  14,  1950,  ch,  237,  64  Stat.  213. 

2/  Morgan  v.  Sorenson,  3  Utah  2d  428,  286  P.2d  229 
(1955)  . 

3/  Exceptions  are  H.J.Res.  of  June  6,  1932,  ch,  210, 

47  Stat.  290;  Act  of  July  3,  1942,  ch.  486,  56  Stat.  64 7. 
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may  be  filed  by  the  owner 
his  behalf.  2/  The  notice 
it  is  filed.  3/ 


s  agent  1/  or  by  anyone  acting  in 
is  good  only  for  the  yea'r  in  which 


Suspension  statutes  are  accorded  the  same  Hh(,raiu 
construction  as  the  statute  requiring  expenditure^  and  for 
the  same  reason—  the  noHrv  nf  i  „  £  .  >  and  tor 

However,  the  owner  of  the  claim  must  act  i^go^"^^^^68 ' 
make  an  open  and  honest  effort  to  comply  with  the  statute  s  / 
An  unexplained  failure  to  file  the  required  notice  is  not ‘a'"7 
compliance  with  the  statute,  and  where  no  notice  is  filed 
the  claim  is  subject  to  relocation.  6/  * 

to  a  resumptioi^of 

notice  of  intention  has’the  same  i^ffe^af  ^ 


(1949V  Kn^htnaldJ'  ^Uff’  68  Ariz‘  369>  206  P'2d  730 
503  (1957)  P  Min-  C°->  6  Utah  2d  51,  305  P.2d 

(1955V  M°rgan  V'  Sorenson-3  utah  2d  428 ,  286  P.2d  229 

3/  Hatch  v.  Leighton,  24  Ariz.  300,  209  Pac.  300  (1922). 
273  52  PaceS659td89SvTr'ShNeVada  G°ld  Min‘  Co'>  24  Nev‘ 

« ,5;  SI  STVSttE  <=<*■■ 

1  no  J:i  c?°n°f^  v-  TonoPah  Oriental  Min.  Co.,  45  Nev  110 

iin  Co'  l5h  5  "Ld-  937  (1921);  Pine  Grove  Nevada  ^ld  ’ 
n.  Co.  v.  Freeman,  63  Nev.  357,  171  P.2d  366  (1946). 

□  ,  , Suncrest  Packers,  8  F.Supp.  917  (D  Nev  1934V 
Hatch  v.  Leighton,  24  Ariz.  300,  209  Pac  300  (1922V  v4»34)’ 

V.  Gladding,  Hc.aan  «,  Co,,  „  i,l.App*2d  IS?  a"  “Id  SToms)  . 

id..  136,  WdVraVr*1- Min- 6  ”iiiibs  c°-  « 
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expenditures  for  labor  or  improvements,  1/  the  filing  of  such 
notice  of  intention  is  equivalent  to  a  resumption  of  work.  2 / 

The  suspension  of  the  annual  expenditure  requirement 
necessarily  suspends  the  right  of  one  co-owner  to  "advertise 

out  another  co-owner  for  failure  to  contribute  his  share  of 
the  annual  expenditure.  3/ 


Deferment  of  annual  expenditure  requirement . 


Under  legislation  enacted  in  1949,  the  performance  of 
annual  assessment  work  may  be  deferred  by  the  Secretary  of 
the  Interior  as  to  any  mining  claim  or  group  of  claims  upon 
the  submission  by  the  claimant  of  evidence  satisfactory  to 
the  Secretary  that  the  mining  claim  or  group  of  claims  is 
surrounded  by  lands  over  which  a  right-of-way  for  the  perform 
ance  of  the  assessment  work  has  been  denied,  or  is  in  liti¬ 
gation,  or  is  being  acquired  under  state  law,  or  that  other 
legal  impediments  exist  which  affect  the  right  of  the  claim¬ 
ant  to  eater  upon  the  surface  of  the  claim  or  group  of  claims 

or  to  gain  access  to  the  boundaries  of  such  claim  or  group 
of  claims.  4/ 

The  deferment  may  be  granted  for  an  initial  period  not 
exceeding  one  year,  and  upon  petition  may  be  renewed  for  a 
further  period  of  one  year  if  justifiable  conditions  exist. 


1/  Nesbitt  v.  DeLamar's  Nevada  Gold  Min,  Co,  24  Nev 
273,  52  Pac.  609  (1898) . 

2/  Field  v.  Tanner,  32  Colo.  278,  75  Pac.  916  (1904); 
Bunker  Chance  Min.  Co.  v.  Bex,  90  Ida.  47,  408  P.2d  170  (1965) 
Pine  Grove  Nevada  Gold  Min.  Co.  v.  Freeman,  63  Nev.  357,  171 

P.2d  366  (1946);  Scoggin  v.  Miller,  64  Wyo .  206,  198  P  2d  677 
(1948). 

3V  Royston  v.  Miller,  76  Fed,  50  (C.,C.D0Nev.  1896). 

4/  30  U.S.C.  §  28b  (1964) . 
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The  period  for  which  thp 

JSW  54  SSSLTES*£„ 

The  claimant  must  fiio 

teethe  public  S  fT*. 

theUmanaing  ^  defe™*nt 'musVbe  fiLT""'/  petition 
lands  a^sTtlatt/a^  .’«£  £  £ 

showing  that  it  has  been  fU~H  n°t±ce  to  the  public 

to  copy  of  thc  wTel^\"  -OOMC,  »„  be 

tit.  bc8imll“ ’of thcda5.5?pc  ."“'tth!ld.%.tho%”““ 

requested,  and  both  the  petition  a  °V  Which  deferment  is 

involve5y  “airje'tition^st  IT*™ 

ownership  of  thp  i  j  Way ’  lt:  must  state  thp  P°n 

a  r-icrhJ  *  the  !and  over  which  it  -?  o  the  nature  and 

right-°f-way  in  Qrder  is  necessary  to  obtain 

the  land  description  of  such  land  K®  ?Urrounded  claims,  and 
he  land  is  surveyed  pnH  -^e§al  subdivisions  if 

rrrr~  ”  4 

to  UP  V  Steps  Which  have  been  takfn  r  °r  prevented  and 
to  use  it.  The  petition  should  ?  °  ac<Juire  the  right 

°f;Way  is  available  and if  so  wheth«  any  other  right. 

easible  or  desirable  to  use  tha.  Teasons  why  it  is  not 
Petition  is  based  on  other  l  hat . right-of-way .  4/  If  th_ 

set  out  and  their  effect  descKedTde^a.’  5/^  be 


■i/  Id.  §  28c. 

&  id.  §  28d . 

-7  «  C.F.R.  §  3421.2(a) 

-  Id-  §  3421.2(b). 

-7  id-  §  3421.2(c). 


(1968). 
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. -i ^  the  showing  made  is  satisfactory,  the  proper  officer 
will  grant  a  deferment  for  an  initial  period  not  exceeding 
year  beginning  on  the  date  requested  in  the  petition 
unless  the  approval  sets  a  different  date.  1/ 

The  claimant  must  file  or  record  in  the  office  where 
e  notice  or  certificate  of  location  is  of  record  a  copy  of 
e  or  er  or  decision  disposing  of  his  petition.  2 / 

,  tu1  de^erred  assessment  work  must  be  performed  not  later 
an  the  end  of  the  assessment  year  next  following  the 
remova  or  cessation  of  the  causes  for  deferment  or  the  expira 
tion  of  any  deferment  granted,  and  such  work  is  in  addition 

o  the  annual  assessment  work  required  by  law  in  such  assess¬ 
ment  year.  3/ 

The  Relief  granted  under  this  legislation  is  in  addition 
o  any  relief  available  under  any  other  act  of  Congress  with 
respect  to  mining  claims.  4/ 


1/ 

Id. 

§ 

3421.4. 

2/ 

30 

u.s 

5.C.  §  28e  (1964). 

3/ 

Id. 

§ 

• 

00 

CSJ 

4/ 

Id. 

§ 

28c. 
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CHAPTER  14 


succ 


ABANDONMENT  and  forfeiture 

inctly  stated^  T  f°rfeit«e  is 

If  — 

held  by  iocat^nd0nment>  as  applied  to  mi  ■ 

isx  ss ■ 

«take  or  claim^rSn”^^  anV  intent  ion^o^' 
annual  lmP°Sed  by  lawJ  that  “is^t"8  W^th  the  condi-* 

annual  expenditure  upon  the  oi’  °  I”ake  the  required 
allowed^  The  forme/invof^es ^1^”Within  the  time 

to  thVu^Tth^  38  wel1  «  ^  i°f  f3Ct 

expenditure  been* the  required" 

cne  law  commands ?»'  2/ 


A. 


1. 


Abandonment 


and  one  “P?£fnted  mininS  dala  is  .  Dnc: 

the  consequences  of  tbL^^^ere.t  ™ly. 

Lnat  it  may  be 


17  25Mont-  258,  64Pac.  669  (1901). 


2l!  Accprd  qt-  t 

Stre'e't'v^’lta^Min  &CC°”’  ™  ^'ss”  ^ 

•  C°-’  42M°nt-  ^1,  U28paCP;2d0f5219^38); 
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abandonment-^  owner*  — /  The  rules  of  law  which  govern  the 

L  thP TV  property  rights  and  interests  in  general  apply 

there  must^0™*^  °-u  LnPabented  mining  claims.  In  particular, 
which  th^t  ,x^st  b°'ch  the  intent  to  abandon  and  the  act  by 
which^t hat /intent  is  carried  into  effect.  2/  As  stated  in  Utt 


’  ‘  t  *  r^^le  mere  intention  to  abandon,  if  not 
coupled  with  yielding  up  possession  or  cessation 
o±  user,  is  not  sufficient;  nor  will  the  nonuser 
alone  without  an  intention  to  abandon,  be  held  to 
amount  to  an  abandonment." 


hus,  abandonment  of  an  unpatented  mining  claim  takes  place 
only  when  the  owner  voluntarily  leaves  the  claim  to  be  appro- 
p  rated  by  the  next  comer,  without  any  intention  to  retake 
or  claim  it  again,  and  regardless  of  what  may  become  of  it 


1/  Black  v.  Elkhorn  Min.  Co.,  163  U.S.  445  (1896)- 
Hurley  v.  Ennis,  2  Colo.  300  (1874). 

2/  Peachy  v.  Frisco  Gold  Mines  Co.,  204  Fed.  659  (D 
Ariz.  1913);  Velasco  v.  Mallory,  5  Ariz.App.  406,  427  P„2d 
540  (1967);  Tripp  v.  Silver  Dyke  Min.  Co.,  70  Mont  120 
224  Pac.  272  (1924). 

3/  106  Cal.  392,  39  Pac.  807  (1895). 
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or  who  may  appropriate  it  T  /  c-i 

intenti°n  to  abandon  ^the*^6  be  n°  aband°nment 

facTt  l  a,qUeStion  of  intent%/  and  tMr  n  °f  aband°nment 
fact  to  be  determined  by  the  ther  of fact  4/  “  qUestion  of 


2./  Markrader  v.  Carrn ii  id  n  ■, 
eaehy  v.  Frisco  Gold  Mines  Co’  20^f' ^D-Alaska  1896); 
hank  v.  Holmes,  15  Ariz  229  l?7  d  ed”  659  (D.Ariz.  1913). 

Z;  Mc^fty.  24  Cal.  339  (1864)  •  Utt  ^'f®71  (119U) ;  Rithardson 
Pac*  807  (1895);  Clarke  v  Mali  oo  Frey>  106  Cal.  392  39 

664  (1937);  Crane  v.  French  30°^,’  a 2  CaloAPP-2d  55,  70  P  2d 
(1940);  Conn  v.  Oberto,  32  Colo  313^7^  462,  104  P‘2d  ei 
McKay  v.  McDougall,  25  Mont  258  3L\76  PaC‘  369  (1904); 

v.  Ruby  Gulch  Min.  Co.,  48  Mont  ’6f  13s'p669  Q(1901)  5  O'Hanlon 
Tripp  Vo  Silver  Dyke  Min  fn  7nb3’  135  Pac °  913  (1913)* 

(i924);  Davis  v.  Dennis ,  '43  wish  224  Pac-  272 

In  Morenhaut  v.  Wilson,  52  Cal  26  1079  ^906). 

drrven  away  from  his  claim  by  hostL  rL^  *  the  cla  imant  was 
abandonment.  y  nostile  Indians;  held .  no 

(19371;  Wilt  see  v.‘  Utley^g^al3]  •App:2d  55>  70  P.2d  664 
National  Mill.  &  Min.  Co’  l  ?P’  c, ?1 ’  179  P’2d  13  (1947)- 

128  (1909).  *  V’  prccol o ,  54  Wash.  617,  104  Pac  ’ 

Rollins,  36  Cal.h333  95^  if  ^l,  263  (1864);  Moon  v. 

39  Cal-APp-2d  462,  164  P.  2d  61 C  (1940)  ’  Crane  v-  French, 

Cal  ,App.  2d  71,  179  P  2d  11  fio/is  ~  ’  Wlltsee  v.  Utley  79 
313  76  Pac.  369  (1904) ;  V  ^  4,°^“°.  32  Colo 

64  Pac,  669  (1901);  Mallett  VY  Unci1' D°ugall>  25  Mont.  258, 

o.,  1  Nev.  188,  90  Am. Dec.  484  (1865iain<40ld  &  Silver  Min. 

Wyo.  44,  291  P . 2d  810  (1955)  d865) J  Simmons  v.  Muir,  75 

Pidgeon  v.  Lamb  133^81°^  Cal,/~92’  39  Pa<=.  807  (1895)- 
v.  Gladding,  McBean  &  Co.’f  36  Cal  Ann  ?  (1933>  J  Kramer 

ockhart  v.  Wills,  9  N.M.  344,  So  'pac.'  !U  (1897)^  552  (1938)  ; 
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The  burden  of  proving  abandonment  is  upon  the  party 
asserting  the  fact,  JL /  and  it  must  be  established  by  clear 
and  convincing  evidence.  2/ 

Failure  to  perrorm  annual  assessment  work  does  not  con¬ 
stitute  abandonment,  3/  but  such  failure  is  an  element  to  be 
considered  in  determining  whether  there  has  been  an  abandon - 
ment,  4/  especially  where  work  has  been  resumed.  5/  Similarly 
failure  to  perform  the  required  discovery  work  is  not  an 
abandonment.  6/  Mere  absence  from  a  mining  claim,  even  for 
a  prolonged  period  of  time,  does  not  constitute  abandonment.  ]_/ 


/mooV  Pldgeon  v-  Lamb,  133  Cal.App.  342,  24  P.2d  206 
(1933);  Wiltsee  v.  Utley,  79  Cal.App. 2d  71,  179  P.2d  13 

(1947);  Tripp  v.  Silver  Dyke  Min.  Co.,  70  Mont.  120,  224  Pac 
272  (1924). 

2/  Velasco  v.  Mallory,  5  Ariz.App.  406,  427  P.2d  540 
(1967);  Clarke  v.  Mallory,  22  Cal.App. 2d  55,  70  P.2d  664 
(1937);  Crane  v.  French,  39  Cal.App. 2d  462,  104  P.2d  61 
(1940);  Steele  v.  Preble,  158  Ore.  641,  77  P.2d  418  (1938). 

3/  Cadle  v.  Helfrich,  36  Ariz.  390,  286  Pac.  186 
(1930);  Del  Giorgio  v.  Powers,  27  Cal.App. 2d  668,  81  P.2d 
1006  (1938) ,  But  see  Little  Gunnell  Co.  v.  Kimber,  15  Fed. 

Cas.  629  (No.  8,402)  (C.C.D.Colo.  1878).  Contra.  43  C.F.R 
§  3632.4  (1968);  43  C.F.R.  §  3636.1  (1968/ 

4/  Del  Giorgio  v.  Powers,  27  Cal.App. 2d  668,  81  P.2d 
1006  (1938) . 

3/  Wiltsee  v.  Utley,  79  Cal.App. 2d  71,  179  P.2d  13 
(1947). 

6/  Lockhart  v.  Washington  Gold  &  Silver  Min.  Co  16 
N.M.  223,  117  Pac.  833  (1911) . 

H  Waring  v.  Crow,  11  Cal.  366  (1858);  Judson  v.  Malloy, 
40  Cal.  299  (1870)  (5  years);  Stone  v.  Geyser  Quicksilver  Min/ 
Co.,  52  Cal.  315  (1877);  Del  Giorgio  v.  Powers,  27  Cal.App  2d 
668,  81  P . 2d  1000  (1938) . 
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Such  absence  may,  however,  afford  some  evidence  of  abandon- 
ment,  1/  and  the  trier  of  fact  may  properly  consider  such 
absence  in  determining  the  intent.  2/  On  the  other  hand  the 
inference  of  abandonment  may  arise  from  a  single  act,  as  well 

as  a  series  of  acts,  and  the  fact  that  the  statute  of  limita- 
tions  has  not  run  is  immaterial.  3/ 


The  filing  of  affidavits  of  performance  of  annual  assess- 
ment  work  is  evidence  of  an  intention  not  to  abandon  the 
claim.  4/  Conveyance  of  a  claim  for  valuable  consideration 
is  some  evidence  of  the  absence  of  an  intent  to  abandon  the 
laim.  5/  Similarly,  the  inclusion  of  an  unpatented  mining 
claim  in  a  decedent's  estate  and  its  subsequent  distribution 
to  his  heirs  is  some  evidence  of  the  absence  of  an  intent,  on 

the  part  of  the  executor  or  administrator,  to  abandon  the 
claim.  _6 / 


A  claimant  who  relocates  the  sajne  ground  does  not  by 


1/ 

Mallett  v. 
90  Am.Dec. 


Utt  v.  Frey,  106  Cal.  392,  39  Pac .  807  (1895)* 
Uncle  Sam  Gold  &  Silver  Min.  Co.,  1  Nev  188 
484  (1865) .  ’  ’ 


see 


2/  Del  Giorgio  v.  Powers, 
1006  (1938). 


27  Cal.App.2d  668,  81  P.2d 


3/  Davis  v.  Butler,  6  Cal.  510  (1856). 

J-l  Independence  Placer  Min.  Co.  v.  Heilman 
109  P . 2d  1038  (1941) . 


62  Ida.  180, 


5/  Crane  v.  French,  39  Cal.App.2d 
(1940);  cf.  Manuel  v,  Wulff,  152  U.S.  505 
to  an  alien  is  not  an  abandonment). 


642,  104  P . 2d  61 
(1894)  (conveyance 


6/ 

(1947). 


Wiltsee  v,  Utley,  79  Cal„App„2d  71,  179  P.2d  13 
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thehretnr0^tl0n-aband°n  hif  Prior  location,  1/  even  though 
claim  9/  T°a  accomPanied  by  a  change  in  the  name  of  the 
abandon  t  k  R  66  ’  SU<lb  relocation  shows  a  lack  of  intent  to 

claim  tha^eh§raUa*  17 .  The  testimoay  of  the  owner  of  a  mining 
elusive  nn  0  n0t  lntend  to  abandon  the  claim  is  not  con- 

stancZ  Tna  ?  °f  faCt’  &  and  under  certain  circum- 

claim  ec  ctration  or  testimony  of  the  owner  of  a  mining 

hisarMn  abandoaed  the  claim  has  been  disregarded  where 
ons  evi  enced  an  intent  not  to  abandon  the  claim,  _5/ 

the  nerTnd1?8  Cla^  may  be  abandoned  at  any  time,  even  though 
P  iod  for  making  the  annual  expenditure  for  labor  and 


Peachy  v.  Frisco  Gold  Mines,  204  Fed,  659  (D.Ariz. 
r  to  /femescal  Oil  Min.  6c  Development  Co.  v.  Salcido,  137 
^al*  211 >  69  Pac-  101d  (1902)-  Weill  v.  Lucerne  Min.  Co, 
li  Ney  200  (1876);  Bergquist  v.  West  Virginia -Wyoming  Copper 

° "  5  yo •  234,  106  Pac.  673  (1910);  Simmons  v.  Muir  75 

Wyo.  44,  291  P.2d  810  (1955). 


2/ 

Hartman 
(1932)  . 


Peachy 
Gold  Min 


v.  Gaddis,  14  Ariz .  214,  127  Pac. 
Co.  v.  Warning,  42  Ariz.  26 7,  11 


739  (1912) 
P . 2d  854 


3/  Peachy  v.  Gaddis,  14  Ariz.  214,  127  Pac.  739  (1912) * 
Hartman  Gold  Min.  Co,  v.  Warning,  42  Ariz.  267,  11  p  2d  854 
(1932);  see  McCann  v.  McMillan,  129  Cal.  350,  62  Pac,  31 
(1900)  (relocation  by  owner  ostensibly  as  agent  for  another), 

4/  Seymour  v.  Wood,  53  Cal.  303  (1878);  Myers  v. 
Spooner,  55  Cal.  260  (1880);  Trevaskis  v„  Peard ,  111  Cal,  599 
44  Pac.  246  (1896);  Lockhart  v.  Wills,  9  N,Mex,*344  50  Pac 

318  (1897).  ’ 

1/  Peachy  v.  Frisco  Gold  Mines,  204  Fed,  659  (D,  Ariz 
1913);  McCann  v.  McMillan,  129  Cal,  350,  62  Pac,  31  (1900) 
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improvements  has  not  expired,  1/  it  may  be  abandoned  even 
before  the  period  for  perfecting  the  location  has  expired  2/ 
although  in  such  a  case  it  would  perhaps  be  more  accurate' to 
say  that  it  is  not  an  unpatented  mining  claim  that  is  abandoned 
but  rather  the  locator's  right  of  exclusive  possession  for  the  ’ 
period  allowed  for  perfecting  the  claim.  3/ 

The  owner  off  a  mining  claim  cannot  abandon  it  condition- 
aHy>  A/  nor  °an  he  abandon  it  with  the  intent  to  relocate  it 
either  for  himself  or  for  another.  5/  Abandonment  of  a  mining 
claim  operates  tta>  restore  the  ground  to  the  public  domain  6/ 
and  therefore  abandonment  cannot  be  made  in  favor  of  another 

individual,  _7/  although  abandonment  by  a  co-owner  would  seem 
to  have  that  effect. 


1/  Fortuna  Consol  Min.  Co.  v.  Miller,  29  Ariz.  104  239 

Pac.  789  (1925);  Swanson  v.  Kettler,  17  Ida.  321,  105  Pac! 

1059  (1909);  see  Street  v.  Delta  Min.  Co.,  42  Mont  371  112 

Pac.  701  (1910).  ‘ 

2/  Kinney  v.  Fleming,  6  Ariz.  263,  56  Pac.  723  (1899), 

3/  S_ee  Lockhart  v.  Johnson,  181  U.S.  516  (1901)- 
Hedrick  v.  Lee,  39  Ida,  42,  227  Pac,  27  (1924). 

4/  Trevaskiis  v.  Peard,  111  Cal.  599,  44  Pac.  246  (1896). 

1/  Peachy  v.  Gaddis,  14  Ariz,  214,  127  Pac.  739  (1912)* 
McCann  v.  McMillan,  129  Cal.  350,  62  Pac,  31  (1900);  cf. 

Emerson  v  Akin,  26  Colo.App.  40,  140  Pac.  481  (1914)  (portion 
of  claim  abandoned'’  and  relocated  by  owner  as  portion  of 
another  claim) , 

A7  Clarke  v'-  MaUory,  22  Cal.App„2d  55,  70  P,2d  664 
(1937);  Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369  (1904)- 
Street  v.  Delta  Min.  Co.,  47  Mont.  371,  112  Pac.  701  (1910). 

7/  Stephens  v.  Mansfield,  11  Cal.  363  (1858);  Richard- 
son  v  McNulty,  24  Cal.  339  (1864);  Del  Giorgio  v.  Powers, 

27  Cal .App . 2d  668,  81  P.2d  1006  (1938).  For  the  distinction 
between  ^abandonment  and  a  gift,  see  Richardson  v.  McNulty, 
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One  wh^Tnt  operates  instanter  and  is  irrevocable.  1/ 
bv  res., mi  andonf  a  “““g  claim  cannot  retrieve  his  interest 

requirements'of  /h17  ^  8  relocation  complying  with  all  the 
the  around  ah  a  e  statutes  would  give  the  locator  rights  in 
reLC  on?v  f  and  th6Se  rights>  of  course,  would 

ment  thfL  ™  l  °f  the  re  Nation.  3/  After  abandon- 

vey  to  anot™"  4/  *  Claim  haS  n°thlng  that  he  can  con- 

of  imtrove°nmrt  °5  3  mlning  Clalm  results  in  the  abandonment 
of  improvements  and  probably  of  fixtures  and  equipment,  and 

•  ^at°a  1S  entltled  to  all  improvements,  fixtures  and 

claim  -:Vh°Unh  °j  the  ground-  1/  The  abandonment  of  a  mining 
the  el  •  thf  abandonment  of  an  associated  mill  site,  6/  unless 
aimant  can  show  the  presence  of  a  quartz  mill  or  reduc¬ 
tion  worxs  on  the  mill  site.  7/ 


p  1  ,  i  S  V"  ®utder,  6  Cal.  510  (1856);  Trevaskis  v. 

roird’li  ;,5"’  44  Pac'  246  (1896>;  Mur  ley  v,  Ennis,  2 

Colo  300  (1874);  Derry  v.  Ross,  5  Colo.  295  (1880);  Conn  v 

9aerr°id3f  c°!°*  313,  76  PaC’  369  (1904>;  Mallett  v.  Uncle 
bam  Gold  &  Sliver  Min.  Co.,  1  Nev.  188,  90  Am, Dec,  484  (1865). 

2/  Hartman  Gold  Min.  Co.  v.  Warning,  42  Ariz  267 
11  P . 2d  854  (1932).  ’ 


3/ 

4/ 

5/ 

skill  v. 
6/ 

(1918) . 
7/ 


Niles  v  =  Keenan,  27  Colo.  502,  62  Pac,  360  (1900). 

Harkrader  v„  Carroll,  76  Fed„  474  (D  Alaska  1896) 

Yankee  Lode  Claim,  30  L.D.  289  (1900);  see  Wolf- 
Smith,  5  Cal „ App „  175,  89  Pac,  1001  (1907) 

See  Watterson  v.  Cruse,  179  Cal,  379,  176  Pac  870 
Adams  v.  Simmons,  16  L.D.  181  (1892). 
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Abandonment  of  part  nf  niaimj 

i 


pOTtioTi;*c,r^  tiz  -y  *fr°”  *"y 

upon  what  is  shown  in  the  discoverv  „L?5  f  laim  dePends 
his  discovery  shaft  provided  there  is  mineral  akandon. 

patentfthe  fv  if  taki”8  3  ^ 

Portion  of  the  cS™  a 

eliminated  is  not  necessarily  thereby abandoned  t/***  S° 

de pendent eupon  fSnerf  1  P°SSeSsion  of  a  lining  claim  is 
claim,  a  mineral  ?f  tha 

and  retain  the  surface,  abandonment  of fhe mineral 
being  an  abandonment  of  all  rights  to  the  cTafm  1/ 

3  *  Abandonment  by  n o- owner. 


The  abandonment  of  a  mini  no-  niaim  u 
discussed  in  O' Hanlon  v.  Ruby  Gulch  mI  |°'0Wner  was 

■  ;  Af  the  ter™  'abandonment'  is  defined 

m  the  books  m  this  connection,  it  means  a  leading 


f-"  v.GS?  »  cC:L“;;p224So1?403«-  <«»» 

Brown  v.  Gurney,  201  U.S.  184  (1906)  4  (1914);  see 

2/  Silver  City  Gold  &  Silver  Min 
Utah  334,  57  Pac.  11  (1899).  M  ’  °  v‘  Lowry.  19 

„  ,  — ^  Branagan  v.  Dulaney,  2  L  D  744  Gifts/, i.  «•,, 

Hamley,  31  Colo.  495,  74  Pac  980  (1903)  (  ’  V' 

4/  Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369  (1904). 

5/  48  Mont.  65,  135  Pac.  913  (1913). 
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of  the  claim  by  the  owner  with  the  intention,  expressed 
or  implied,  of  never  returning  to  it,  or,  in  other 
words,  leaving  it  open  and  free  to  location  by  any 
one  who  chooses  to  take  it  ....  In  this  case  one 
cotenant  cannot  abandon  a  claim,  because  he  cannot  by 
any  course  of  conduct  destroy  the  interest  of  his 
cotenant  so  that  the  claim  reverts  to  the  United 
States,  nor  can  his  conduct  inure  to  the  benefit  of 
the  other  cotenant.  But,  when  his  conduct  is  such 
that,  if  he  were  the  sole  owner,  he  would  be  held 
to  have  abandoned  his  right  in  a  technical  sense, 
may  he  thereafter  assert  title  to  the  interest  so 
renounced?  .  .  .  We  do  not  think  so.  Having 

renounced  his  right,  it  is  of  no  concern  to  him 
what  thereafter  becomes  of  the  claim,, " 

Thus,  the  abandonment  of  a  mining  claim  by  one  co-owner  has 

the  effect  of  vesting  his  interest  in  the  remaining  co-owners,  1/ 

Where  the  directors  of  a  corporation  have  no  authority 
to  give  away  the  property  of  the  corporation,  it  has  been 
held  that  they  cannot  abandon  a  mining  claim  without  the 
consent  of  the  stockholders.  2/  On  the  other  hand,  it  has 
been  held  that  a  mining  claim  is  not  within  the  purview  of 
the  rule  prohibiting  disposition  of  real  estate  without  the 
consent  of  the  stockholders,  3/  and  the  latter  view  seems 
more  sound  at  least  where  the  claim  does  not,  in  the  business 
judgment  of  the  corporate  officers,  warrant  further  expendi¬ 
ture  of  corporate  funds  for  assessment  work. 


1/  Worthen  v.  Sidway,  72  Ark.  215,  79  S.W.  777  (1904); 
Wiltsee  v.  Utley,  79  Cal„App„2d  71,  179  P.2d  13  (1947);  cf . 
Conn  v.  Oberto,  32  Colo.  313,  76  Pac .  369  (1904). 

2/  Crane  v.  French,  39  Cal.App.2d  642,  104  P.2d  61 
(1940). 

3/  Fortuna  Consol.  Min.  Co.  v.  Miller,  29  Ariz.  104, 
239  Pac.  789  (1925) . 


625 


his  mortgagee f°ji/Cann0t  abandon  a  claim  to  the  prejudice  of 


4-  Invalids  I- inn  -C  "1  i-f  ni 


Xeason  of  abandonment . 


‘ndV‘™  *  cui. 

been  some  doubt  as  to  the  practical 3t  °ne  time  to  have 
tion  of  abandonment  it  h„;  tlcal  advantages  of  a  declara¬ 
tion  would  not  have '  the  conclliT^  ^  SUch  a  S- 
a  claim  is  invalid  for  lack  of  . ess  °f  a  determination  that 
has  since  been  dispelled.  4/  dlscovery,  3/  but  this  doubt 


B-  Forfeiture. 


The  term  "forfeihiro"  a 

statute,  but  the  courts  employ^^t  in  the  federal 

result  flowing  from  a  breach  of  a  “d^cate  the  legal 
ject  to  which  the  locator  acqu^s  his  title^r^^’  ^ 


1/  Alexander  v.  Sherman,  2  Ariz  3 Of.  i D 

’  rlz-  J26»  16  Pac.  45  (1887). 

Clr- 

3/  Opinion  of  Solicitor,  53  (19Jl) 

G*bb*  Ex«"P«i0"  Co.,  67  I.D.  160  (I960). 

167  Pac.  »81°(wJIn<“  C°'’’''V  V'  K1”b*1  •  «  »*sh.  162, 
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„h=,T„/0rteitU1;e  °f  a  min in8  claim,  as  distinguished  from 
rn!!?T^’  depends  entirely  upon  proof  of  a  failure  to 
1  ^  i"1  federal  mining  laws  or  with  state  statutes 

said°Cal  1:11168 '  ~  In  Street  v,  Delta  Min.  Co.  .  2/  the  court 


°  •  •  a  forfeiture  takes  place  by  operation 
ot  law,  without  regard  to  the  intention  of  the 
locator,  whenever  he  neglects  to  preserve  his 
rignt  by  complying  with  the  conditions  imposed 
by  law,  and  is  made  effectual  by  one  who  enters 
upon  the  ground  after  the  expiration  of  time 
within  which  the  annual  labor  may  be  done,  and 
completes  a  location  before  resumption  of  work  by 
the  original  locator." 


•  Jhe  J~ourts  are  frequently  less  than  careful  in  distin¬ 
guishing  between  a  mining  claim  which  is  "forfeited"  and  one 

Derh forfeiture" .  As  a  general  rule,  except 
p  rhaps  m  Idaho,  3/  there  is  no  situation  in  which  a  mining 
claim  based  upon  a  valid  discovery,  is  forfeited  by  any 
e  ault  or  failure  of  the  locator  in  the  absence  of  a  sub¬ 
sequent  location  or  other  appropriation  of  the  ground  by  an 
adverse  claimant  4/  and,  although  a  court  may  speak  of  a  claim 

ei"g  orfeited  ,  it  is  usually  clear  from  the  context 
that  the  court  recognizes  that  it  is  the  relocation  of  the 


_  ^  St‘  John  v-  Kidd',  26  Cal .  263  (1864);  Bigelow  v. 

ban  Juan  Gold  Co.,  64  Cal,App.2d  188,  148  P  2d  122  (1944), 

2/  42  Mont „  71,  112  Pac .  701  (1910). 

3/  See  Hedrick  v.  Lee,  39  Ida.  42,  227  Pac .  27  (1924). 

JL,s— -1  e'g~’  Perley  v  Goar-  22  Ariz.  146,  195  Pac. 
532  (1921).  Ariz .Civ. Code  §  4031  (1913),  not  adverted  to  by 
the  court,  provided  that  upon  a  failure  to  file  the  location 
notice  within  the  prescribed  time,  the  claim  should  be  for¬ 
feited.  The  court  held  that  forfeiture  could  be  effected 
only  by  a  relocation  by  an  adverse  claimant  prior  to  the 
filing  of  the  location  notice. 
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ground  by  a  subsequent  claimant  which  effects  the  forfeiture.  1/ 

The  assertion  of  a  forfeiture  admits  the  prior  right  of 
the  first  claimant,  which  would  have  continued  but  for  the 
location  by  the  subsequent  claimant.  2/  A  forfeiture  may  be 
shown  only  by  one  who,  after  the  claim  has  become  subject  to 
forfeiture,  has  perfected  a  valid  relocation  of  the  same 
ground.  Thus  a  subsequent  nonmineral  claimant  cannot  urge 
a  forfeiture  for  failure  of  a  prior  mineral  claimant  to  per¬ 
form  annual  assessment  work.  4/  The  United  States  cannot 
declare  a  mining  claim  forfeited  for  failure  to  perform  the 
annual  assessment  work.  5/ 

Once  a  forfeiture  has  been  effected,  it  is  irrevocable 
and  the  right  of  the  original  locator  cannot  be  reinstated. *6/ 


1/  Seei  e-R- ,  Kramer  v.  Gladding,  McBean  &  Co.  30 
Ca 1 .App . 2d  98,  85  P.2d  552  (1939). 

2/  Power  v.  Sla,  24  Mont.  243,  61  Pac .  468  (1900). 

—{  United  States  v.  237,500  Acres  of  Land,  278  F.2d  584 

(9th  Cir.  1960);  Betts  v.  Stephenson,  100  Cal, App.  361,  223 
P.2d  651  (1950);  Law  v.  Fowler,  45  Ida.  1,  261  Pac.  667  (1927)* 
Wilson  v.  Freeman,  29  Mont.  470,  75  Pac.  84  (1904);  Pine 
Grove  Nevada  Gold  Min.  Co.  v.  Freeman,  63  Nev.  357  171  P  2d 

366  (1946);  Inman  v.  Ollson,  213  Ore.  56,  321  P.2d’l043  (1958)* 
Florence-Rae  Copper  Co.  v.  Kimbel,  85  Wash.  162,  147  Pac.  881  * 

\  -i  ^  I  /  • 


13  (i94!)  AmeS  V*  Empire  Star  Mines,  17  Cal. 2d  213,  110  P.2d 

1/  Wilbur  v.  United  States  ex  rel,  Kushnic,  280  U.S. 
306  (1930);  Ickes  v,  Virginia  Colorado  Development  Co.,  295 

U.S.  639  (1935);  Wilson  v.  Freeman,  29  Mont.  470,  75  Pac  84 
(1904).  ’ 

6/  Florence-Rae  Copper  Co.  v.  Kimbel,  85  Wash.  162 

/81  (1915)*  Contra,  Justice  Min.  Co.  v.  Barclay’  82 
Fed.  554  (C.C.D.Nev.  1897), 
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Forfeiture  of  a  mining  claim  results  also  in  the  for¬ 
feiture  of  an  associated  mill  site  and  forfeiture  of  all 
fixtures  and  improvements  situated  on  the  claim.  1/ 


2 .  Forfeiture  for  failure  to  perform  annual  assessment 

work . 


Section  5  of  the  Mineral  Location  Law  of  1872  2 /  imposes 
an  annual  assessment  work  requirement,  and  provides  that— 

"...  upon  a  failure  to  comply  with  these 
conditions,  the  claim  or  mine  upon  which  such 
failure  occurred  shall  be  open  to  relocation  in 
the  same  manner  as  if  no  location  of  the  same  had 
ever  been  made,  provided  that  the  original  loca¬ 
tors,  their  heirs,  assigns,  or  legal  representatives 
have  not  resumed  work  upon  the  claim  after  failure 
and  before  such  location . " 

Since  failure  to  comply  with  a  statute  or  district  regula¬ 
tion  does  not  work  a  forfeiture  unless  the  statute  or  rule 
so  provides,  3/  a  forfeiture  does  not  result  from  the  mere 
failure  of  a  claimant  to  perform  the  annual  assessment  work, 
but  results  only  when  another  has  relocated  the  ground  prior 
to  the  resumption  of  work  by  the  first  claimant,  4/  In  Pine 


1/  Watterson  v,  Cruse,  179  Cal.  379,  176  Pac .  870  (1918), 
2/  30  U.S.C,  §  28  (1964) . 

3 J  Bell  v.  Bed  Rock  Tunnel  &  Min.  Co, ,  36  Cal.  214 

(1868).  Contra,  King  v.  Edwards,  1  Mont,  235  (1870). 

4/  Cadle  v.  Helfrich,  36  Ariz.  390,  286  Pac,  186 
(1930);  Whitwell  v.  Goodsell,  37  Ariz,  451  295  Pac.  318 
(1931);  Madison  v.  Octave  Oil  Co.,  154  Cal.  768,  99  Pac.  176 
(1908);  Wiltsee  v.  Utley,  79  Cal.App.2d  71,  179  P , 2d  13  (1947); 
Inman  v.  Ollson,  213  Ore.  56,  321  P.2d  1043  (1958);  Knight  v. 
Flat  Top  Min.  Co.,  6  Utah  2d  51,  305  P.2d  503  (1957), 
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Grove  Nevada  Gold  Min,  Co,  v.  Freeman.  1/  the  court  said: 

"Even  though  an  owner  of  an  unpatented  mining 
claim  may  fail,  for  a  particular  year,  to  do,  or 
cause  to  be  done,  the  required  assessment  work  or 
to  file,  or  cause  to  be  filed,  a  required  notice  of 
intention  to  hold  the  claims,  for  a  year  in  which, 
by  congressional  act,  \:he  requirement  of  assess¬ 
ment  work  has  been  suspended,  on  condition  that 
such  notice  be  filed,  nevertheless,  to  enforce  a 
forfeiture,  a  qualified  locator  must  make  a  valid 
relocation  of  such  mining  claim,  by  performing  all 
the  acts  specified  by  the  federal  law  and  by  the 
state  statutes  as  requisite  and  necessary  to  con¬ 
stitute  a  valid  location  of  such  claim." 

In  Alaska,  however,  the  Waskey  Act  2/  provided  for  auto¬ 
matic  forfeiture  upon  failure  to  perform  annual  assessment 
work,  and  the  claimant  could  not  preserve  his  right  of  posses 
sion  by  resuming  work.  _3/  In  Lowe  v0  United  States.  4/  it 
was  held  that  the  Waskey  Act  was  repealed  by  implication  by 
the  Act  of  May  31,  1938,  5/  y 

Since  the  owner  of  a  mining  claim  may  always  show,  by 
oral  testimony  or  other  proof,  that  the  required  assessment 


1/  63  Nev.  357,  171  P„2d  366  (1946), 

2/  48  U.S,C.  §  384  (1964) „ 

3/  Thatcher  v.  Brown,  190  Fed,  708  (9th  Cir,  1911); 
Ebner  Gold  Min.  Co„  v.  Alaska- Juneau  Gold  Min,  Co  210  Fed 
599  (9th  Cir,  1914). 

4/  175  F.2d  486  (9th  Cir„  1949).  Accord.  George  v 

Lyons,  110  F.Supp,  711  (D. Alaska  1953). 

5/  48  U.S.C.  §  381  (1964) 
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work  has  been  performed,  1/  mere  failure  to  file  an  affidavit 
of  assessment  work  does  not  work  a  forfeiture  of  the  claim.  2 / 
In  Alaska,  a  statute  providing  for  forfeiture  of  a  claim  upon 
failure  t_o  file  an  affidavit  of  annual  assessment  work  has 
been  held  void.  3/ 

\  ^ 

A  claim  cannot  be  forfeited  for  failure  to  perform  assess 
ment  work  if  the  owner  complies  with  the  requirements,  if  any, 
of  a  suspension  statute  enacted  by  Congress.  4-/ 


Forfeiture  for  failure  to  comply  with  location 
procedures . 


It  is  generally  held  that  failure  to  comply  with  a 
statute  or  district  regulation  does  not  work  a  forfeiture 
unless  tne  statute  or  rule  itself  so  provides.  _5/ 


1/  McGinnis  v.  Egbert,  8  Colo.  41,  5  Pac .  652  (1884); 
Beals  v.  Cone,  27  Colo  473,  62  Pac.  948  (1900);  Murray  Hill 
Min.  Co.  v.  Havenor,  24  Utah  73,  66  Pac.  762  (1901);  Knight 
v.  Flat  Top  Min.  Co.,  6  Utah  2d  51,  305  P„2d  503  (1957). 

21  Schlegel  v.  Hough,  182  Ore.  441,  186  P.2d  516  (1947) 
Muck  v.  Ideal  Cement  Co.,  223  Ore,  457,  354  P.2d  821  (1960). 

3/  Betch  v.  Umphrey,  270  Fed.  45  (9th  Cir.  1921). 

4/  Judson  v.  Herrington,  55  Cal.App,2d  476,  130  P.2d 
802  (1942). 

5/  Zerres  v.  Vanina,  134  Fed.  610  (C.C.D.Nev.  1905); 
Sturtevant  v.  Vogel,  167  Fed.  448  (9th  Cir.  1909);  MacDonald 
v.  Best,  186  F .  Supp .  217  (N.D.Ca.l.  1960);  Rush  v.  French,  1 
Ariz.  99,  25  Pac.  816  (1874);  McGarrity  v.  Byington,  12  Cal, 
431  (1859);  Bell  v.  Bed  Rock  Co.,  36  Cal.  219  (1868);  Emmerson 
v.  McWhirter,  133  Cal.  510,  65  Pac.  1036  (1901);  Ford  v. 
Campbell,  29  Nev.  578,  92  Pac.  206  (1907).  But  see  Opinion 
of  the  Solicitor,  64  I.D.  393  (1957). 
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,  .  Thus,  unless  a  statute  so  provides,  1/  a  claim  is  not 

forfeited  by  a  failure  to  record  a  notice  or  certificate  of 
location  within  the  prescribed  time,  2/  and  failure  to  record 
a  location  notice  or  certificate  at  all  does  not  work  a  for¬ 
feiture  but  merely  renders  the  claim  subject  to  relocation 
and  then  only  by  one  who  enters  in  good  faith  without  actual 
notice  of  the  first  locator's  claim.  3/  Similarly,  a  claim 

is  not  forfeited  by  failure  to  post  the  location  notice  at 
the  proper  place,  4/ 

Failure  to  complete  the  discovery  work  within  the  pre¬ 
scribed  period  of  time  does  not  result  in  a  forfeiture.  5/ 
Such  failure  does,  however,  render  the  claim  subject  to  for¬ 
feiture  by  a  subsequent  claimant  who  locates  the  ground.  6/ 

In  the  absence  of  any  adverse  claim,  the  locator  may  continue 
his  discovery  work  and  may  perfect  his  location  after  the 


1/  See  Ariz .Rev .S tat .Ann .  §  27-203D  (Supp,  1968)  But 
see  Perley  v.  Goar,  22  Ariz.  146,  195  Pac .  532  (1921). 

2/  Jupiter  Min.  Co.  v.  Bodie  Consol,  Min.  Co.,  11  Fed. 
666  (C.C.D. Cal.  1881);  Book  v.  Justice  Min,  Co.,  58  Fed.  106 
(C.C.D.Nev.  1893);  Moodey  v.  Dale  Consol.  Mines,  81  F.2d  794 
(9th  Cir.  1936);  Dripps  v.  Allison's  Mines  Co.,  45  Cal.App 
95,  187  Pac,  448  (1919);  Johnson  v.  Ryan,  43  N.Mex.  127  86 

P.2d  1040  (1939);  Atherly  v.  Bullion  Monarch  Uranium  Co  8 
Utah  2d  362,  335  P.2d  71  (1959). 

2/  Atherley  v.  Bullion  Monarch  Uranium  Co.,  8  Utah  2d 
362,  335  P. 2d  71  (1959). 


2/  Yosemite  Gold  Mining  6.  Milling  Co.  v.  Emerson,  208  U  S 
25  (1908);  Smart  v.  Staunton,  29  Ariz ,  1,  239  Pac.  514  (1925). 

5/  McDonald  v.  Midland  Oil  Co,,  138  Cal.App. 2d  304 
293  P . 2d  911  (1956);  Mclnnis  v.  Egbert,  8  Colo.  41,  5  Pac’ 

652  (1884),  Contra .  Hedrick  v,  Lee,  39  Ida.  42,  227  Pac.  27 
(1924) 4 


6/  Lockhart  v.  Johnson,  181  U.S.  516  (1901);  Sissons 
v  Sommers,  24  Nev.  379,  55  Pac.  829  (1899). 
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expiration  of  the  prescribed  period  of  time.  1/ 


4.  Forfeiture  of  co-owner  for  failure  to  contribute. 


Section  5  of  the  Mineral  Location  Law  of  1872  2/  provides 
for  the  annual  expenditure  for  labor  or  improvements,  and 
further  provides : 

"...  Upon  the  failure  of  any  one  of  several 
coowners  to  contribute  his  proportion  of  the  expendi¬ 
tures  required  hereby,  the  coowners  who  have  per¬ 
formed  the  labor  or  made  the  improvements  may,  at 
the  expiration  of  the  year,  give  such  delinquent 
co-owner  personal  notice  in  writing  or  notice  by 
publication  in  the  newspaper  published  nearest  the 
claim,  for  at  least  once  a  week  for  ninety  days, 
and  if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing  or  by  publication  such  delin¬ 
quent  should  fail  or  refuse  to  contribute  his  pro¬ 
portion  of  the  expenditure  required  by  this  section, 
his  interest  in  the  claim  shall  become  the  property 
of  his  coowners  who  have  made  the  required  expendi¬ 
tures  . " 

Forfeitures  are  not  favored  by  the  law,  and  the  burden 
is  on  the  party  urging  a  forfeiture  of  his  co-owner's  interest 
in  a  mining  claim  to  show  a  strict  compliance  with  the  statute.  3/ 


J_/  Mclnnis  v.  Egbert,  8  Colo.  41,  5  Pac .  652  (1884), 

2/  30  U.S.C.  §  28  (1964) . 

3/  Turner  v.  Sawyer,  150  U.S.  578  (1893);  Evalina  Gold 
Min.  Co.  v.  Yosemite  Gold  Min.  &  Mill.  Co.,  15  Cal.App,  714, 
115  Pac.  946  (1911);  Haynes  v.  Briscoe,  29  Colo.  137,  67  Pac. 
156  (1901);  Porter  v.  Jugovich,  47  Ida.  682,  278  Pac.  219 
(1929);  O' Hanlon  v.  Ruby  Gulch  Min,  Co.,  48  Mont.  65,  135 
Pac.  913  (1913). 
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The  mere  failure  of  one  co-owner  to  contribute  to  t-hp 

“LTu  “  /  -  5or,elt”* 

n.cr£n  ”> 

the  procedure  .et  forth  1„  the  M  a  ,,  S 

referred  to  „  ".dvertieiog  out"  IhlL-^bf 

£°£L“2r  “oth'r  o£  hi-  im"*"  * 

Unless  the  facts  exist  which  authorize  the  invocation 

ThushethtatUt°ryKPrOCedUre’  there  can  be  no  forfeiture  5/ 
has  nothbJenCr  ^  T,  forfeiture  where  the  assessment  wo7k 

te,  8/  or  has  not  been  requested  to  contribute,  9/  or 


1/ 

2/ 

Helfrich, 


Faubel  v.  McFarland,  144  Cal.  717,  78  Pac.  261  (1904) 


Kline  v.  Wright,  42  F.2d  927  (D.Ida. 
36  Ariz.  390,  286  Pac.  186  (1930). 


1930) ;  Cadle  v. 


r  re  Gold  Min.  Co.  v.'Yosemite  Gold  Min. 

Co.,  15  Cal.App.  714,  115  Pac.  946  (1911);  Ruthrauf  v 

mg  Western  Min.  &  Mill.  Co.,  95  Utah  279,  80  P.2d’338  (1938) 


Mill. 

Silver 


4/ 

5/ 

Brundy  v8 


Cadle  v.  Helfrich,  36  Ariz.  390,  286  Pac.  186  (1930). 

Pack  v.  Thompson,  223  Fed.  635  (9th  Cir.  19151  • 
Mayfield,  15  Mont.  201,  38  Pac.  1067  (1895).  ’ 


i  Donohoe  V’  Tj°sevig»  6  Alaska  138  (1919);  Delmoe  v 

iTfe.firSi  i2:  S  a525,778  <1907,!  R1'k  «• 


Royston  v.  Miller,  76  Fed.  50  (C.C.D.Nev.  1896)-  cf 
Kline  v.  Wright,  51  F.2d  564  (D.Ida.  1931).  ’  ~ ' 


8/  Brundy  v.  Mayfield,  15  Mont.  201,  38  Pac.  1067  (1895). 

9/  Kline  v.  Wright,  51  F.2d  564  (D.Ida.  1931). 
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where  he  contributes  or  tenders  his  share  during  the  ninety- 
day  period,  \/  or  where  the  one  seeking  to  enforce  a  forfeiture 
has  been  fully  reimbursed  by  another  co-owner.  2 J  One  who  has 
contracted  with  his  co-owner  to  do  the  assessment  work  cannot 

enforce  a  forfeiture  for  failure  of  such  co-owner  to  contrib¬ 
ute.  3/ 

The  person  seeking  to  declare  a  forfeiture  must  have 
been  a  co-owner  4/  with  the  non-contributing  co-owner  during 
the  year  in  which  the  expenditures  were  made.  5/ 

The  notice  provisions  of  the  statute  must  be  strictly 
complied  with.  _6/  A  notice  directed  to  a  deceased  delinquent 
co-owner,  "his  heirs,  administrators,  and  to  all  whom  it  may 
concern  has  been  held  sufficient,  _7/  and  where  the  co-owner 
seeking  to  enforce  a  forfeiture  has  no  knowledge  of  any  con¬ 
veyance  by  the  other  co-owner,  a  notice  served  on  such  co¬ 
owner  is  sufficient,  particularly  where  the  notice  is  actually 
delivered  to  such  co-owner’s  grantee.  8_/  A  notice  addressed 


1/  Knickerbocker  v.  Halla,  177  Fed.  172  (9th  Cir.  1910). 
2/  Id. 

3/  Mala by  v .  Rice,  15  Colo.App.  364,  62  Pac .  228  (1900). 

4/  Beneficiaries  of  a  trust  have  been  held  to  be  co¬ 
owners  within  the  meaning  of  the  statute.  Van  Sice  v,  Ibex 
Min.  Co.,  173  Fed.  895  (8th  Cir.  1909). 

57  Turner  v.  Sawyer,  150  U.S.  578  (1893);  Donohoe  v. 
Tjosevig,  6  Alaska  138  (1919). 

6/  Donohoe  v.  Tjosevig,  6  Alaska  138  (1919);  Riek  v. 
Messenger,  49  Nev.  1,  234  Pac.  30  (1925)  (failure  to  publish 
entire  90-day  period) . 

]_/  Elder  v.  Horseshoe  Min.  &  Milling  Co.,  194  U.S.  248 
(1904) . 

8/  Evalina  Gold  Min.  Co.  v.  Yosemite  Gold  Min.  &  Mill. 
Co.,  15  Cal.App.  714,  115  Pac.  946  (1911). 
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to  person  not  having  an  interest  in  the  claim  is  not  for 
that  reason  defective.  1/  On  the  other  hand,  a  notice  not 
naming  one  of  the  original  locators  who  still  retains  an 
interest  in  the  claim  is  void  as  to  him.  2/  A  notice  directed 
oniy  to  a  deceased  co-owner,  not  naming  his  heirs,  is  not  suf- 
ficient,  3/  nor  is  a  notice  addressed  to  a  deceased  co-owner's 
administrator,  where  such  administrator  does  not,  by  virtue 
of  his  office,  succeed  to  the  title  of  the  deceased.  4/ 


A  notice  which  does  not  specify  the  amount  expended  on 
each  claim  is  defective  and  cannot  serve  as  the  basis  for  a 
or  eiture,  but  the  notice  need  not  specify  the  amount 
w  ich  each  of  several  delinquent  co-owners  must  contribute.  6/ 


The  requirement  of  publication  in  the  newspaper  nearest 
e  claim  is  satisfied  by  publication  in  any  newspaper  in 
the  community  nearest  the  claim.  7/  A  publication  initiated 

af^erKPe^S??al  service  has  been  made  is  a  waiver  of  the  latter 
an  the  delinquent  co-owner  has  90  days  from  the  date  of  first* 

publication  within  which  to  contribute.  8/  Personal  notice 
m  writing,  made  by  delivery  to  the  natural  guardian  of  a 


1/ 

2/ 

3/ 

(8th  Cir. 


McIntyre  v.  Parkin,  8  Alaska  41  (1928). 

Ballard  v.  Golob,  34  Colo.  417,  83  Pac .  337  (1905) 

Billings  v.  Aspen  Min.  &  Smelting  Co.,  51  Fed.  338 
1 S  9  2  )  o 


4/  O'Hanlon  v.  Ruby  Gulch  Min.  Co.,  48  Mont  65  135 

Pac.  913  (1913). 


5/  Donohoe  v.  Tjosevig,  6  Alaska  138  (1919) 
Briscoe,  29  Colo.  137,  67  Pac.  156  (1901);  Porter 
47  Ida.  682,  278  Pac.  219  (1929). 


> 

V 


Haynes  v. 
Jugovich, 


6/  McIntyre  v.  Parkin,  8  Alaska  41  (1928). 

2/  Strode  v.  Wende,  29  Ariz.  463,  242  Pac.  868  (1926). 

8/  Knickerbocker  v.  Halla,  177  Fed.  172  (9th  Cir.  1910). 
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minor,  has  been  held  sufficient  under  the  circumstances.  JL / 

The  validity  of  a  notice  of  forfeiture  or  the  regularity  of 
the  proceedings  is  of  no  concern  to  a  stranger  to  the  title.  2 / 

Withdrawal  of  lands  from  location  does  not  dispense  with 
the  assessment  work  requirement,  and  does  not  prevent  a  co¬ 
owner  of  a  previously  located  mining  claim  from  enforcing  a 
forfeiture  against  his  co-owners.  3/ 

In  several  states,  statutes  supplementing  the  federal 
statute  have  been  enacted.  4/  Compliance  with  such  statutes 
is  not  essential  to  the  enforcement  of  the  right  of  forfeiture 
granted  by  the  federal  statute,  5/  but  where  these  statutes 
provide  ror  the  recording  of  affidavits  showing  the  circum¬ 
stances  entitling  the  co-owner  to  a  forfeiture  of  the  interest 
of  a  delinquent  co-owner,  compliance  with  the  statute  will 
relieve  the  forfeiting  co-owner  of  the  burden  of  showing 

prima  facie  that  the  contribution  to  the  assessment  work  has 
been  refused.  <o/ 


1/  Pomeroy  v.  Sam  Thorpe  Min.  Co.,  37  Ariz.  541,  296 
Pac.  255  (1931). 

2/  Becker  v.  Pugh,  17  Colo.  243,  29  Pac.  173  (1892); 
Lancaster  v.  Coale,  27  Colo.App.  495,  150  Pac.  821  (1915); 
Independence  Placer  Min.  Co.  v.  Heilman,  62  Ida.  180,  109 
P . 2d  1038  (1941) . 

3/  Hamilton  v.  Ertl,  146  Colo.  80,  360  P.2d  660  (1961). 

4/  Ariz. Rev. S tat. Ann.  §  27-221  (1956);  Cal . Pub . Res . Code 

§  2317  (West  1956);  Nev .Rev . S tat „  §  517.240  (1967);  Ore. Rev. 
Stat.  §  517,240  (1963). 

5 J  Pomeroy  v.  Sam  Thorpe  Min.  Co.,  37  Ariz.  541,  296 

Pac.  255  (1931). 

6/  See  Pomeroy  v.  Sam  Thorpe  Min,  Co.  ,  37  Ariz.  541’, 

296  Pac.  255  (1931);  Robinson  v.  Briest,  178  Cal.  237,  173 
Pac.  88  (1918)  (documents  not  timely  filed  held  not  prima 
facie  evidence) . 
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Proof  of  f orfp-f  f-n-ro 


them  penalt  ies  ^nc^frequentlv  fo*£eitu™s ,  deeming 

"odious".  1/  Therefore  if  ^  ^T-^1?8  t0  them  the  epithet 

ES'OTU  f 

With  the  laws  is  all  that  is  required Ub]/antlal  c°">Pliance 
The  burden  of  showing  a  forfeiture  is  upon  the  party 


Emerson  v.  McWhlrter S Ca^in17./ ‘ 28  486  (9th  Cir’  1949); 
v.  San  Juan  Gold  Co.’  64  Ca 1  AnJ  2d  1 ««aCi/ «°36  (1901> >  Bigelow 
Thon^ton  v.  Kaufman,  ’u^ZSi  \  ITk  ^  ’ 

«P  srco^hihKoVJ  L“ r 

Florence-Rae  Copper  Co  v  Kimhio  ’of „  F/2d  503  <i957); 

881  (191  S'*  •  m  •  h°“  V*  Klmble,  85  Wash.  162,  147  pac 

01  viyio;,  Olympic  Manganese  Min  r ^  ^  .  /  rac  • 

686,  287  Pac.  872  (1930)  '  '  V"  Downing>  156  Wash. 

2/  Rush  v.  French,  lAriz.  99  25  Pac  Slfi  n»i/i 

Emerson  v.  McWhirter  133  Ca 1  S’n  ir  „  "  816  (1874); 

Inman  v.  Ollson  213’ore  «  ,  1°’  “  Pac •  1036  (1901); 

Rae  Copper  Co.  v  Kimbel  85*Wa  h  u,  l°f3  (1958);  Florence- 

The  distinction  between  thfforfeiV  62  ’  PaC  ’  881  d^)  • 

the  failure  to  perfect  a  a  °5  3  Valid  claim  and 

policy  of  the  laTS  be  a^Ued°iO  diff—  in  the 

in  Smart  v.  Staunton,  29  Ariz.  1,  239  Ja^Itt^lS? ***  t0 


3/ 


Inman  v.  Ollson,  213  Ore.  56,  321  P.2d  1043  (1958) 
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asserting  it.  _1  /  Since  a  forfeiture  may  be  enforced  only  by 
one  who  has  perfected  a  relocation  of  the  same  ground,  the 
party  asserting  a  forfeiture  must  also  show  that  he  has  per- 
ormed  all  the  acts  essential  to  the  making  and  completion 
o  a  valid  relocation.  2 /  Both  the  failure  of  the  prior 
claimant  to  perform  assessment  work  3/  and  the  valid  reloca¬ 
tion  by  subsequent  claimant  4 /  must  be  shown  by  clear  and 
convincing  evidence.  Every  reasonable  doubt  will  be  resolved 
m  favor  of  the  validity  of  a  mining  claim  as  against  the 


1/  Hammer  v.  Garfield  Min.  &  Milling  Co.,  130  U.S. 

291  (1889);  B.  &  B.  Sulphur  Co,  v.  Kelley,  61  Cal„App.2d  3, 

141  P.2d  908  (1943);  O'Connell  Gold  Mines  v.  Baker,  63  Cal. 
App.2d  384,  146  P.2d  967  (1944);  Lewis  v.  Carr,  49  Nev.  366, 
246  Pac.  695  (1926);  Kramer  v.  Taylor,  200  Ore.  640,  266  P.2d 

709  (1954);  Muck  v.  Ideal  Cement  Co.,  223  Ore.  457,  354  P  2d 
821  (1960). 

2/  Pine  Grove  Nevada  Gold  Min.  Co.  v.  Freeman,  63  Nev. 
357,  171  P . 2d  366  (1946);  Inman  v.  Ollson,  213  Ore.  56  321 

P .  2d  1043  (1958)  . 

3/  Hammer  v.  Garfield  Min.  &  Milling  Co.,  130  U.S.  291 
(1889);  Moody  v.  Dale  Consol  Mines,  81  F . 2d  794  (9th  Cir,  1936) 
Lowe  v.  United  States,  175  F . 2d  486  (9th  Cir.  1949);  McDermitt 
v.  O'Brien,  2  Ariz.App.  429,  409  P.2d  588  (1966);  Velasco  v. 
Mallory,  5  Ariz.  App.  406,  427  P.2d  540  (1967);  Emerson  v. 
McWhirter ,  133  Cal.  510,  65  Pac.  1036  (1901);  Bigelow  v.  San 
Juan  Gold  Co.,  64  Cal.App.2d  188,  148  P.2d  122  (1944);  Betts 
v.  Stephenson,  100  Cal.App.  361,  223  P.2d  651  (1950) ; ’power 
v.  Sla ,  24  Mont.  243,  61  Pac.  468  (1900);  Strattan  v.  Raine, 

45  Nev.  10,  197  Pac.  694  (1921)  ("clearly  established"); 

Schlege 1  v.  Hough,  182  Ore.  441,  188  P,2d  158  (1947);  Kramer 
v.  Taylor,  200  Ore.  640,  266  P.2d  709  (1954);  Florence-Rae 
Copper  Co.,  v.  Kimbel,  85  Wash.  162,  147  Pac.  881  (1915); 
Simmons  v.  Muir,  75  Wyo .  44,  291  P.2d  810  (1955). 

4/  Inman  v.  Ollson,  213  Ore.  56,  321  P.2d  1043  (1950). 
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assertion  of  a  forfeiture.  ]/ 


1/  Betts  v. 
(1950)  ;  Thornton  v* 
Schlegel  v.  Hough, 
Rae  Copper  &  Kimbel 
v.  Muir,  75  Wyo.  44 


Stephenson,  100  Cal.App.  361,  223  P.2d  651 
Kaufman,  40  Mont.  282,  106  Pac .  361  (1910)- 
182  Ore.  441,  188  P.2d  158  (1947);  Florence- 

’  ^  Wash-  162>  147  Pac-  881  (1915);  Simmons 
,  291  P. 2d  810  (1955) . 
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CHAPTER  15 


MINERAL  PATENTS 


A .  Patent  procedure. 


The  procedure  to  obtain  a  patent  to  a  mining  claim  con¬ 
sists  of  a  number  of  steps,  which  may  be  summarized  as  follows 

(1)  The  claimant  must  file  an  application  in  the  proper 
office  under  oath,  showing  compliance  with  the  law,  together 
with  a  plat  and  the  field  notes  of  the  claim  or  claims,  show- 
ing  the  boundaries,  which  must  be  distinctly  marked  on  the 
ground . 

(2)  Prior  to  filing  the  application,  the_  claimant  must 
post  a  copy  of  the  plat,  with  a  notice  of  his  intended  appli¬ 
cation,  in  a  conspicuous  place  on  the  land  embraced  in  the 
plat,  and  must  file  an  affidavit  of  at  least  two  persons  that 
such  notice  has  been  duly  posted,  together  with  a  copy  of  the 
notice,  in  the  proper  office. 

(3)  When  the  application,  plat,  field  notes,  notice,  and 
affidavits  have  been  filed,  the  manager  of  the  land  office  is 
required  to  publish  a  notice  of  the  application  for  a  period 
of  sixty  days’,  in  a  newspaper  to  be  designated  by  him  as 
being  published  nearest  the  claim,  and  to  post  the  notice  in 
his  office  for  the  same  periods 

(4)  At  the  time  of  filing  his  application,  or  at  any 
time  thereafter  within  sixty  days,  the  applicant  is  required 
to  file  a  certificate  of  the  office  cadastral  engineer  that 
$500  worth  of  labor  has  been  performed  or  improvements  made 
upon  the  claim  by  the  applicant  or  his  grantors,  that  the 
plat  is  correct,  with  such  further  description,  by  reference 
to  natural  objects  or  permanent  monuments  as  will  identify 
the  claim.  The  applicant  must  also  furnish  an  accurate 
description  of  the  claim  to  be  incorporated  in  the  patent. 

(5)  At  the  expiration  of  sixty  days,  the  claimant  is 
required  to  file  his  affidavit  showing  that  the  plat  and 
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notice  have  been  posted  in  a  conspicuous  place  on  the  claim 
during  the  period  of  publication. 

If  no  adverse  claim  has  been  filed  within  the  sixty 
days  of  publication,  it  is  then  to  be  assumed  that  the 
applicant  is  entitled  to  a  patent  upon  the  payment  of  the 
proper  officer  of  $5.00  per  acre  for  lode  claims  or  $2.50  per 
acre  for  placer  claims,  and  that  no  adverse  claim  exists.  If 
an  adverse  claim  is  filed,  its  validity  must  be  determined  by 

a  local  court,  unless  it  be  waived,  before  a  patent  can  be 
issued . 

A  patent  will  not  be  issued  where  the  sole  purpose  of 
the  applicant  is  to  obtain  the  land  for  its  water,  timber,  or 
other  nonmineral  resources ,  and  where  a  patent  has  been  issued 
in  such  a  case,  it  may  be  cancelled  in  an  action  brought  by 
the  United  States  for  such  purpose.  1/  Incidental  advantages, 
however,  will  not  prevent  issuance  of  a  patent  where  the 
requirements  of  a  valid  discovery  have  been  met.  2/ 

A  patent  will  not  be  issued  unless,  at  the  time  of  the 
patent  application,  the  claim  is  valuable  for  minerals  _3/  and 
there  exists,  within  the  limits  of  the  claim,  a  valid  dis¬ 
covery  .  4/  If  a  mining  claim  has  been  worked  out  and  aban¬ 
doned,  the  land  is  subject  to  disposition  under  the  nonmineral 
laws  and  not  under  the  mining  law.  _5/ 


— /  Multnomah  Min.,  Milling  &  Development  Co.  v.  United 

States,  211  Fed.  100  (9th  Cir.  1914);  United  States  v. 
Lavenson,  206  Fed.  755  (W.D.Wash.  1913). 

2/  United  Sttates  v.  Iron  Silver  Min.  Co.,  128  U.S.  673 
( 1888 )  . 

3/  Best  v.  Humboldt  Placer  Min.  Co.,  371  U.S.  334 
(1963);  Adams  v.  United  States,  318  F . 2d  861  (9th*Cir.  1963); 
United  States  v.  Logomarcini,  60  I.D.  371  (1949). 

4/  United  States  v.  Houston,  66  I.D.  161  (1959). 

1/  Cutting  v.  Reininghaus,  7  L.D.  265  (1888);  Thomas 
v.  Thomason,  16  L.D.  52  (1893). 
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1 •  Survey  and  plat. 


Where  the  mining  claim  for  which  a  patent  is  sought  is 
a  lode  claim,  a  placer  claim  on  unsurveyed  land,  or  a  placer 
claim  not  conforming  with  the  legal  subdivisions  of  surveyed 
land,  the  first  requirement  of  the  applicant  for  patent  is 
that  he  obtain  a  correct  survey  of  the  claim  made  under  the 
authority  of  the  cadastral  engineer  of  the  Bureau  of  Land 
Management  district  in  which  the  claim  is  situated .  1 / 

The  survey  and  plat  must  be  made  subsequent  to  the 
recording  of  the  location  notice.  When  the  original  location 
is  made  by  survey  of  a  mineral  surveyor,  such  location  survey 
cannot  be  substituted  for  the  survey  required  for  the  patent 
application.  2 /  The  same  rule  applies  to  an  amended  location. 
Thus,  when  a  mineral  surveyor  makes  a  survey  not  in  accordance 
with  the  location  notice,  the  claim  is  in  effect  thereby 
amended,  and  the  survey  made  is  a  private  survey,  rather  than 
an  official  survey.  3/ 

An  application  for  the  survey  of  a  mining  claim  is  filed 
with  the  State  Director  for  the  state  in  which  the  claim  is 
situated.  4/ 


1/  43  C.F.R.  §  3440 „ 1  (1968);  id.  §  3470.1(a);  Dept, 

of  the  Interior,  Mineral  Patents  2  (Jan.  1967). 

2 J  43  C.F.R.  §  3440,2  (1968);  Phillip  Dephanger, 

1  L.D.  381  (1882)  . 

_3/  Lincoln  Placer,  7  L.D.  81  (1888). 

4/  43  C.F.R,  §  9185 . 1-3 (a)  (1968), 
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Employment  of  surveyors . 


a . 


A  mineral  claimant  may  employ  any  qualified  United  States 
mineral  surveyor  to  make  the  survey  of  his  claim.  1/  All 
expenses  of  the  survey  are  borne  by  the  mineral  claimant,  2 / 
who  must  make  satisfactory  arrangements  with  the  mineral 
surveyor  for  the  payment  for  his  services  and  those  of  his 
assistants  in  making  the  survey.  _3/  Government  officers  have 
no  authority  to  settle  differences  between  mineral  surveyors 
and  claimants  relating  to  the  payment  of  charges  for  field 
work,  these  being  matters  of  private  contract  enforceable  in 
the  usual  manner.  4/  The  Secretary  has  the  power  to  investi¬ 
gate  charges  affecting  the  official  actions  of  mineral  sur¬ 
veyors,  and  on  sufficient  cause  shown,  will  suspend  or  revoke 
their  appointment.  5/  The  Secretary  also  has  the  power  to 
establish  the  maximum  charge  for  surveys,  6/  and  in  order  to 
keep  him  informed  on  the  subject,  each  applicant  is  required 
to  file  a  sworn  statement  of  all  charges  and  fees  paid  for 
surveys  .  _7/ 


1/  30  U.S.C.  §  39  (1964);  43  C.F.R.  §  3444.2  (1968). 

2/  Id. 

3_/  43  C.F.R.  §  3441.1(a)  (1968);  see  George  B.  Foote, 

2  L.D.  773  (1883)  . 

4/  43  C.F.R.  §  3441.1(b)  (1968);  Fish  &  Hunter  Co.  v. 

New  England  Homestake  Min.  Co.,  28  S.D.  588,  134  N.W.  798 
(1912) . 

5/  43  C.F.R.  §  3441.1(b)  (1968). 

6/  30  U.S.C.  §  39  (1964) . 

7/  Id.;  43  C.F.R.  §  3453.6  (1968). 
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The  United  States  can  be  held  responsible  neither  for 
the  payment  to  the  mineral  surveyor  for  his  services  JL/  nor 
for  the  accuracy  of  the  survey.  2/ 


b .  Survey  procedure . 


All  matters  relating  to  the  duties  of  mineral  surveyors 
and  to  the  field  and  office  procedure  to  be  observed  in  the 
execution  of  mineral  surveys  are  set  forth  in  Chapter  X  of 
the  Manual  of  Instructions  for  the  Survey  of  the  Public  Lands 

of  the  United  States  (1947) .  3/ 

The  exterior  boundaries  of  the  claim,  the  number  of  feet 
claimed  along  the  vein,  and,  as  nearly  as  can  be  ascertained, 
the  direction  of  the  vein  and  the  number  of  feet  claimed  on 
the  vein  in  each  direction  from  the  point  of  discovery  (or 
other  well-defined  place  on  the  claim)  should  be  noted  on 
the  plat  and  in  the  field  notes.  4/  The  survey  should  be  of 
the  entire  claim  as  located.  5/  The  intersection  of  the 
lines  of  the  survey  with  the  lines  of  conflicting  prior 
surveys  should  be  noted  on  the  plat  and  in  the  field  notes,  _6/ 
and  conflicts  with  unsuifveyed  claims  should  be  shown  by  actual 


1/  43  C.F.R.  §  3441.1(a)  (1968). 

2/  Dept,  of  the  Interior’,  Mineral  Patents  2  (Jan. 

1967)  . 

3/  43  C.F.R.  §  3440.2  (1968).  The  bearing  and  distance 
of  each  line  of  the  survey  should  be  shown.  Philip  Dephanger, 
1  L.D.  581  (1882)  . 

4/  43  C.F.R.  §  3441.1(a)(1)  (1968). 

_5/  Basin  Min.  &  Concentrating  Co,  v.  White,  22  Mont. 
147,  55  Pac.  1049  (1899);  see  Del  Monte  Min.  &  Mill.  Co,  v. 
Last  Chance  Min.  &  Milling  Co.,  171  U.S.  55  (1898). 

6/  43  C.F.R.  §  3441.1(a)(2)  (1968). 
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survey.  1/  The  mineral  surveyor  has  no  authority  to  adjudicate 
conflicts  2/  and  should  not  exclude  the  area  in  conflict  from 
the  field  notes  or  plat.  3/  This  is  particularly  important 
where  extralateral  rights  may  be  involved,  as  the  junior 
locator  may  include  with  his  boundaries  an  area  in  conflict 
with  a  senior  location  or  patent  for  the  purpose  of  achieving 
parallelism  of  his  end  lines.  4/  The  total  area  of  the  claim 
embraced  by  the  exterior  boundaries  should  be  stated,  together 
with  the  area  in  conflict  with  each  intersecting  survey  or 
unpatented  mining  claim.  5/ 

The  claim  as  surveyed  should  not  exceed  the  length, 
width,  or  area  permitted  by  law,  and  an  applicant  may  be 
required  to  adjust  his  survey  so  as  to  bring  his  claim  in 
compliance  with  the  requirements  of  the  law.  6/  The  survey 
may  reveal  a  lack  of  parallelism  of  the  end  lines  of  a  lode 
claim,  which  the  applicant  may  desire  to  correct  by  relocating 
and  remonument ing  the  claim.  ]_/ 


1/  Id.  §  3441.1(a)(3). 

2/  See  Basin  Min.  &  Concentrating  Co.  v.  White,  22 
Mont.  147,  55  Pac,  1049  (1899). 

3/  43  C.F.R.  §  3441.1(b)  (1968). 

4/  Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance  Min.  & 
Milling  Co.,  171  U.S.  55  (1898). 

5/  43  C.F.R.  §  3441.1(a)(4)  (1968). 

6/  Bi-Metallic  Min.  Co.,  15  L.D.  308  (1892);  United 
States  v.  Alaska  Empire  Gold  Min.  Co.,  71  I.D.  273  (1964); 
see  Harper  v.  Hill,  159  Cal.  250,  113  Pac.  162  (1911). 

1/  See  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  935  (C.C.S.D. 
Cal.  1893);  Doe  v.  Sanger,  83  Cal.  203,  23  Pac.  365  (1890). 
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c •  Office  work. 

Platting  the  claim  and  other  office  work,  including  the 
preparation  of  copies  of  the  plat  and  field  notes  to  be 
furnished  the  claimant,  1/  is  done  in  the  office  of  the 
Bureau  of  Land  Management.  The  cost  of  the  office  work  is 
estimated  by  the  Bureau  of  Land  Management  and  the  claimant 
must  deposit  that  amount  with  the  Bureau  of  Land  Management .2/ 

There  appears  to  be  no  reason  why,  after  cancellation 
of  a  mineral  entry  for  reasons  other  than  a  defect  in  the 
survey  or  plat,  the  same  field  notes  and  plat  may  not  be 
used  in  connection  with  a  subsequent  application  for  patent 
for  the  same  claim.  3/ 

At  the  time  of  filing  his  application  for  patent.,  or  at 
any  time  within  the  60-day  publication  period,  the  applicant 
must  file  a  certificate  of  the  office  cadastral  engineer  that 
the  plat  is  correct,  that  the  field  notes  of  the  survey,  as 
filed,  furnish  an  accurate  description  of  the  claim  which  will, 
if  incorporated  in  the  patent,  serve  to  identify  the  premises 
fully,  and  that  such  reference  is  made  in  the  description  to 
natural  objects  of  permanent  monuments  as  will  perpetuate  and 
fix  the  locus  of  the  premises.  4/ 

When  the  survey  has  been  made  and  the  field  notes  and 
plat  have  been  certified  as  being  accurate,  a  patent  based 
upon  such  survey  is  not  subject  to  collateral  attack  on  the 
ground  that  the  survey  is  erroneous.  j>/  The  plat  and  field 


1/  See  43  C.F.R.  §  3440.3  (1968). 

2/  Id.  §  3445.1. 

3/  See  Shank  v.  Holmes,  15  Ariz.  229,  137  Pac.  871  (1914). 

4/  30  U.S.C.  §  29  (1964);  43  C.F.R.  §  3441.2(a)  (1968). 

_5/  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed. 

868  (C  C.D.S.D.  1897) . 
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notes  of  the  survey,  when  referred  to  in  the  patent,  become  a 
part  of  the  description  of  the  land  granted  as  though  they 
were  incorporated  in  the  patent  at  length,  and  they  may  be 
used  in  determining  the  boundaries  of  the  land  included  in  or 
excluded  from  a  patented  claim.  1/ 


d .  Amended  survey . 


Amended  surveys  are  ordered  only  by  special  instructions 
from  the  Bureau  of  Land  Management.  2/  The  claimant  should 
be  notified  to  apply  for  an  amended  survey,  and  should  be  in¬ 
formed  that  his  entry  will  be  held  for  cancellation  if  he 
fails  to  comply.  3/  The  expense  of  the  amended  survey, 
including  office  work,  is  borne  by  the  claimant.  4/  The 
amended  survey  must  be  made  in  conformity  with  or  be  embraced 
within,  the  lines  of  the  original  survey.  If  the  two  surveys 
are  identical,  that  fact  must  be  clearly  and  distinctly  stated 
in  the  field  notes.  If  the  two  surveys  are  not  identical,  the 
bearings  and  distances  from  each  corner  of  the  amended  survey 
to  the  corresponding  corner  of  the  original  survey  must  be 
established,  and  the  lines  of  the  original  survey  must  be 
shown  on  the  plat  in  such  manner  as  to  contrast  with  and  show 
their  relation  to  the  lines  of  the  amended  survey.  5/ 


1/  Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx 
Min.  Co.,  36  Nev.  543,  138  Pac .  71  (1914). 

2/  43  C.F.R.  §  3441.5(a)  (1968). 

3/  Vanderbilt  Lode,  16  L „D .  105  (1893). 

4/  43  C.F.R.  §  3441.5(b)  (1968)  . 

5/  Id.  §  3441.5(c). 


648 


2. 


Notices  of  application  for  patent. 


The  notices  required  to  be  posted  and  published  by  an 
applicant  for  a  patent  constitute,  in  effect,  a  summons  to 
any  person  who  may  have  an  adverse  claim,  J_/  who  is  thereby 
provided  an  opportunity  to  be  heard  on  his  claim.  2/  The 
statute  does  not  prescribe  the  contents  of  the  notice,  and 
such  notice  is  sufficient  if  it  contains  such  information 
as  will  inform  a  man  of  ordinary  intelligence  and  prudence, 
having  an  interest  in  a  mining  location  conflicting  with 
the  one  for  which  a  patent  is  sought,  that  an  application  is 
made  for  a  patent  to  the  ground  in  conflict,  thereby  giving 
him  an  opportunity  to  file  and  prosecute  an  adverse  claim.  3/ 

These  notices  are  jurisdictional,  4/  and  a  patent  may 
not  be  issued  for  ground  other  than  that  described  in  the 
notices.  5/ 

The  notice  by  posting  on  the  claim,  posting  in  the  land 
office,  and  publication  must  be  simultaneous,  and  the  60-day 
period  does  not  begin  to  run  until  notice  has  been  given  by 


1/  Wight  v.  Dubois,  21  Fed.  693  (C.C.D.Colo.  1884); 
Bunker  Hill  &  Sullivan  Min.  &  Concentrating  Co.  v.  Empire 
State-Idaho  Min.  6c  Developing  Co.,  109  Fed.  538  (9th  Cir. 

1901);  Wolfley  v.  Lebanon  Min.  Co.,  4  Colo.  112  (1878); 
Kannaugh  v.  Quartette  Min.  Co.,  16  Colo.  341,  27  Pac.  245 
(1891);  Healey  v.  Rupp,  37  Colo.  25,  86  Pac.  1015  (1906). 

2/  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed. 

868  (C.C.D.S.D.  1897). 

_3 /  Hallett  and  Hamburg  Lodes,  27  L.D.  104  (1898). 

4/  See  El  Paso  Brick  Co.  v.  McKnight,  233  U.S.  250 

(1914);  Silver  King  Coalition  Mines  Co.  v.  Conkling  Min.  Co., 
255  U.S.  151  (1921) . 

_5/  Silver  King  Coalition  Mines  Co.  v.  Conkling  Min.  Co., 
255  U.S.  151  (1921) . 
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all  three  methods.  1/ 


A  misleading  or  vague  description  in  a  notice  renders  it 
void,  2/  but  if  the  notice,  taken  as  a  whole,  points  out  the 
ground  for  which  a  patent  is  sought,  it  is  sufficient.  3/ 

The  adverse  claimant  need  not  be  named  or  identified  in 
the  notice,  4/  and  neither  the  statute  nor  the  requirements 
of  due  process  require  that  an  adverse  claimant  receive  actual 
notice,  _5/  or  that  he  be  personally  served.  6>/ 

An  applicant  for  a  patent  has  a  duty  to  refrain  from  any 
acts  intended  or  calculated  to  keep  potential  adverse 
claimants  from  acquiring  knowledge  of  the  pendency  of  the 
patent  proceedings.  ]_/ 


1/  Great  Western  Lode  Claim,  5  L.D.  510  (1887);  cf. 
Gilden  v.  Intervenor  Min.  Co.,  1  L.D.  572  (1882)  (land  office 
closed  12  days) . 

2/  Emperor  Wilhelm  Lode,  5  L.D.  685  (1887);  Hoffman  v. 
Venard,  14  L.D.  45  (1892). 

3/  Hallett  and  Hamburg  Lodes,  27  L.D.  104  (1898);  see 
Alabama  Quartz  Mine,  14  L.D.  563  (1892). 

4/  Wight  v.  Dubois,  21  Fed.  693  (C.C.D.Colo.  1884). 

3/  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed 
868  (C.C.D.S.D.  1897). 

6/  Wight  v.  Dubois,  21  Fed.  693  (C.C.D.Colo.  1884); 
Northern  Pac .  R .  v.  Cannon,  54  Fed.  252  (9th  Cir.  1893). 

7/  Seymour  v.  Fisher,  16  Colo.  188,  27  Pac.  240  (1891); 
Ferguson  v.  Hanson,  21  L.D.  336  (1895).  But  cf.  Whitman  v. 
Haltenhof f ,  19  L.D.  245  (1894). 
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a  •  Posting  on  the  claim. 


Prior  to  the  filing  of  an  application  for  patent,  the 
claimant  must  post  a  copy  of  the  plat,  together  with  a  notice 
of  the  application  for  patent,  in  a  conspicuous  place  on  the 
land  embraced  in  the  plat.  JL/  Where  a  mill  site  is  included 
in  the  application,  the  plat  and  notice  should  be  posted  on 
the  mill  site  as  well  as  on  the  claim  to  which  it  is 
incident.  2 / 

The  regulation  states  that  the  notice  will  contain  (1) 
the  date  of  posting,  (2)  the  name  of  the  claimant,  (3)  the 
name  of  the  claim,  (4)  the  number  of  the  survey,  (5)  the 
mining  district  and  county,  and  (6)  the  names  of  adjoining 
and  conflicting  claims  as  shown  by  the  plat  survey.  3/  The 
regulation  in  this  regard  is  directory  rather  than  mandatory, 
and  a  notice  may  be  sufficient  even  though  it  does  not  con¬ 
form  with  every  minute  requirement  of  the  regulation.  4/ 

The  claimant  must  file  in  the  proper  office  affidavits 
of  at  least  two  persons  that  such  notice  has  been  duly 
posted,  together  with  a  copy  of  the  notice.  5/ 

At  the  expiration  of  the  60-day  publication  period, 
the  applicant  must  file  his  affidavit  showing  that  the  plat 


1/  30  U.S.C.  §  29  (1964);  43  C.F.R.  §  3446.1  (1968); 

Ferguson  v.  Hanson,  21  L.D.  336  (1895). 

2/  43  C.F.R.  §  3460.2  (1968);  JohnW.  Bailey,  3  L.D. 

386  (1885);  Silver  Star  Mill  Site,  25  L.D.  165  (1897);  cf. 
New  York  Lode  and  Mill-site  Claim,  5  L.D.  513  (1887). 

3/  43  C.F.R.  §  3446.1  (1968). 

4/  Hallett  and  Hamburg  Lodes,  27  L.D.  104  (1898);  cf . 
Gowdy  v.  Kismet  .Gold  Min.  Co.,  22  L.D.  624  (1896). 

5/  30  U.S.C.  §  29  (1964);  43  C.F.R.  §  3446.2  (1968). 
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and  notice  have  been  posted  in  a  conspicuous  place  on  the 
claim  during  the  60- day  period,  1/ 


b .  Posting  in  the  land  office. 


Upon  the  filing  of  an  application  for  patent,  and 
accompanying  papers,  the  manager  of  the  land  office  will 
post  in  his  office,  for  a  period  of  60  days,  a  notice  that 
such  application  has  been  made.  2/ 


c .  Publication . 


Upon  the  filing  of  an  application  for  patent,  and 
accompanying  papers,  the  manager  of  the  land  office  will 
publish  a  notice  that  such  application  has  been  made,  for 
a  period  of  60  days,  in  a  newspaper  published  nearest  to 
the  claim.  _3/  Ihe  manager  will  designate  a  newspaper  of 
established  character  and  general  circulation  as  being  the 
newspaper  nearest  the  claim.  4/  He  may  designate  a  news¬ 
paper  that  he  conceives  best  for  the  purpose  of  giving  the 
greatest  publicity  to  the  notice,  although  it  may  not  be 
the  nearest  to  the  claim,  and  his  decision  in  this  regard, 
although  subject  to  review,  will  not  be  set  aside  in  the 
absence  of  an  abuse  of  discretion.  5/ 


1/  30  U.S,C.  §  29  (1964);  43  C.F.R.  §  3453.5  (1968). 

2/  30  U.S.C.  §  29  (1964) . 

3/  Id,  §  29;  43  C.F.R.  §  3453.1  (1968). 

4/  43  C.F.R.  §  3453.3  (1968). 

1/  Bretell  v.  Swift,  17  L.D.  558  (1893);  cf_.  Condon 
v.  Mammoth  Min.  Co.,  15  L.D.  330  (1892). 
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The  cost  of  publishing  the  notice  must  be  paid  by  the 
applicant,  1/  who  must  furnish  an  agreement  of  the  publisher 
to  hold  the  applicant  alone  responsible  for  the  charges  of 
publication.  2/  The  applicant  is  at  liberty  to  obtain  publi¬ 
cation  at  the  most  reasonable  rates.  3/  The  Secretary  has 
the  power  to  establish  the  maximum  charges  for  publication  of 
notices,  4/  and  has  by  regulation  provided  that  the  charge 
for  the  publication  of  the  notice  shall  not  exceed  the  legal 
rate  allowed  by  the  law  of  the  state  in  which  the  notice  is 
published.  5/  In  case  of  excessive  charges  for  publication, 
the  Secretary  may  designate  any  newspaper  published  in  a 
land  district  where  mines  are  situated  for  the  publication 
of  mining  notices,  and  may  fix  the  rates  to  be  charged.  _6/ 

In  order  to  keep  the  Secretary  informed  on  the  subject,  each 
applicant  is  required  to  file  a  sworn  statement  of  all 
charges  and  fees  paid  for  publication.  ]_/ 

If  the  notice  is  published  in  a  daily  paper,  it  must  be 
published  in  the  Wednesday  issue  for  nine  consecutive  weeks; 
if  weekly,  in  nine  consecutive  issues;  if  semi-weekly  or 
triweekly,  in  the  issue  of  the  same  day  of  each  week  for 
nine  consecutive  weeks,  8/  Publication  of  the  notice  in  a 
tenth  weekly  issue,  after  expiration  of  the  period  allowed 


1/ 

30 

U.S.C. 

§ 

39  (1964). 

2/ 

43 

C.F.R. 

§ 

3453.1  (1968). 

3/ 

30 

U.S.C. 

§ 

39  (1964). 

4/ 

Id 

• 

5/ 

43 

C.F.R. 

§ 

3453.4(a)  (1968). 

6/ 

30 

U.S.C. 

§ 

39  (1964). 

7/ 

Id 

.  ;  43  C 

.F 

.R.  §  3453.6  (1968). 

8/ 

43 

C.F.R., 

§ 

3453.1  (1968). 
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for  filing  adverse  claims,  would  be  a  meaningless  gesture.  1/ 

In  calculating  the  60-day  publication  period,  the  first 
day  of  issue  is  excluded.  2/ 

The  published  notice  must  contain  all  the  data  contained 
in  the  notice  posted  on  the  claim,  and,  in  addition  must 
further  indicate  the  locus  of  the  claim  by  giving  the  con¬ 
necting  line,  as  shown  by  the  field  notes  and  plat,  between  a 
corner  of  the  claim  and  a  United  States  mineral  monument  or  a 
corner  of  the  public  survey,  and  the  boundaries  of  the  claim 
by  courses  and  distances.  3/  Failure  to  comply  renders  the 
notice  ineffective.  4/ 


3 .  Application  for  patent. 


A  patent  application  may  cover  more  than  one  claim, 
provided  that  the  claims  are  contiguous.  5/  Claims  touching 
only  at  a  common  corner  are  not  contiguous.  _6/ 

As  originally  enacted,  Section  6  of  the  Mineral  Location 
Law  of  1872  required  that,  in  the  case  of  individual  claimants 


1/  Davidson  v.  Eliza  Gold  Min.  Co.,  28  L.D.  224  (1899); 
Chemi-Cote  Perlite  Corp.  v.  Bowen,  72  L.D.  403  (1965). 

Contra  Bellwether  Lode,  Decision  of  the  Secretary,  Apr.  30, 
1874,  Copp,  U.S.  Mineral  Lands  151  (1881). 

2/  43  C.F.R.  §  3453.1  (1968). 

3/  Id.  §  3453.2. 

4/  Hoffman  v.  Venard,  14  L.D.  45  (1892). 

5/  St.  Louis  Smelting  &  Refining  Co.  v.  Kemp,  104  U.S. 
636  (1882);  see  30  U.S.C.  §  36  (1964). 

6/  Hidden  Treasure  Consol.  Quartz  Mine,  35  L.D.  485 
(1907)  . 
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at  least,  the  claimants  themselves  must  make  the  application 
for  patent  and  the  various  affidavits  required.  1/  This 
section  was  amended  by  the  Act  of  Jan.  22,  1880,  2 /  which 
added  the  following  provision: 

"When  the  claimant  for  a  patent  is  not  a  resident 
of  or  within  the  land  district  wherein  the  vein,  lode, 
ledge,  or  deposit  sought  to  be  patented  is  located,  the 
application  for  patent  and  the  affidavits  required  to 
be  made  in  this  section  by  the  claimant  for  such  patent 
may  be  made  by  his,  her,  or  its  authorized  agent,  where 
said  agent  is  conversant  with  the  facts  sought  to  be 
established  by  said  affidavits." 

This  amendment  does  not  permit  an  application  or  affidavit 
to  be  made  by  an  agent  where  the  applicant  is  a  resident  of 
the  land  district,  or  is  not,  temporarily  at  least,  beyond 
its  limits.  3/ 

Whenever  there  has  been  a  substantial  compliance  with 
the  law,  irregularities,  such  as  the  execution  of  an  affidavit 
of  posting  before  an  improper  officer,  may  be  waived,  or  per¬ 
mission  may  be  given,  even  on  appeal,  to  cure  them  by  supple¬ 
mental  proofs.  4/ 

The  failure  of  an  applicant  for  patent  to  prosecute  his 
application  to  completion  by  filing  the  necessary  proofs  and 
making  payment  for  the  land  within  a  reasonable  time  after 
the  expiration  of  the  period  of  publication  or  after  termina¬ 
tion  of  adverse  proceedings  is  considered  to  be  a  waiver  by 
the  applicant  of  all  rights  obtained  by  the  earlier  proceedings 
upon  the  application.  5_/  If  the  applicant  fails  to  perform 


1/  30  U.S.C.  §  29  (1964) . 

2/  Id. 

3/  Rico  Lode ,  8  L.D.  223  (1889). 

4/  El  Paso  Brick  Co.  v.  McCormick,  233  U.S.  250  (1914). 
5/  43  C.F.R.  §  3456.1  (1968). 
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the  annual  assessment  work  after  application  and  before  entry, 
the  claim  will  become  subject  to  forfeiture  and  relocation.  1/ 


a .  Lode  claims. 


At  the  time  the  proof  of  posting  is  filed  the  claimant 
must  file  an  application  for  patent  showing  that  he  has  a 
possessory  right  to  the  claim,  by  virtue  of  a  compliance  by 
himself  (and  his  grantors  if  he  claims  by  purchase)  with  the 
mining  rules,  regulations,  and  customs  of  the  mining  district 
or  state  in  which  the  claim  is  situated  and  with  the  mining 
laws  of  Congress,  2 J  The  burden  of  proof  is  on  the  applicant 
for  a  patent  to  show  compliance  with  all  the  requirements  of 
the  statute ,  3/  The  applicant  should  state  briefly,  but  as 
clearly  as  possible,  the  facts  constituting  such  compliance, 
the  origin  of  his  possession,  and  the  basis  of  his  claim  to 
a  patent.  The  application  should  contain  a  full  description 
of  the  kind  and  character  of  the  vein  or  lode,  and  should 
state  whether  ore  has  been  extracted  and  in  what  amount  and 
of  what  value,  and  should  show  the  precise  place  within  the 
limits  of  each  claim  where  the  vein  cr  lode  has  been  exposed 
or  discovered,  and  its  width.  Sufficient  data  should  be  given 
to  enable  the  United  States  mineral  examiners  to  confirm 
these  matters  by  examination  and  to  enable  the  Bureau  of  Land 
Management  to  determine  whether  a  valuable  deposit  of  mineral 
actually  exists  within  the  limits  of  the  claim,  4/ 


1/  Gil lis  v.  Downey,  85  Fed.  483  (8th  Cir.  1898);  Little 
Pauline  v»  Leadville  Lode,  7  L.D.  506  (1888);  Poore  v.  Kaufman, 
44  Mont.  248,  119  Pac.  785  (1894);  South  End  Min.  Co.  v, 

Tinney,  22  Nev.  19,  35  Pac.  89  (1894). 

2/  43  C . F , R ,  §  3450.1(a)  (1968). 

3/  United  States  v.  Smith,  66  I.D.  169  (1959). 

4/  43  C . F . R .  §  3450.1(a)  (1968). 
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The  procedure  followed  in  the  land  office  upon  the  receipt 
of  an  application  for  a  mineral  patent  is  summarized  in  the 
pamphlet  Mineral  Patents,  published  by  the  Department  of  the 
Interior:  1/ 

"Upon  receipt,  a  patent  application  will  be 
scanned  for  sufficiency  and  conformity  with  statute 
and  regulations,  (If  incomplete,  the  applicant  will 
be  advised  and  ordinarily  allowed  a  reasonable  time 
in  which  to  correct  the  deficiency.)  The  status  of 
the  land  will  be  investigated  by  the  Land  Office, 
and,  if  all  is  in  order,  the  record  will  be  forwarded 
to  the  Office  of  the  Solicitor  for  a  title  opinion. 

Unless  full  possessory  title  is  vested  in  the  patent 
applicant,  further  processing  in  most  instances  will 
be  suspended  until  such  time  as  the  full  title  is 
demonstrated;  a  patent  may  not  issue  unless  full 
possessory  rights  ar.e  vested  in  the  applicant. 

"When  the  application,  including  proof  of  full 
possessory  title,  is  complete  and  all  else  is 
regular,  the  Land  Office  Manager  will  check  the 
proposed  publication  for  accuracy  and  will  furnish 
the  applicant  with  the  name  of  the  newspaper  in 
which  the  Notice  of  Application  is  to  be  published. 

The  applicant  will,  be  required  to  file  the  agreement 
of  the  publisher  to  hold  him  alone  responsible  for 
the  cost  of  publication  and  transmit  the  notice  to 
the  publisher  for  publication;  a  copy  of  the  notice 
will  be  posted  in  the  Land  Office  where  it  will  be 
checked  for  accuracy.  If  correction  is  needed  the 
publisher  will  be  so  advised  and  the  notice  must  be 
published  for  the  full  period  required  as  though  the 
first  publication  had  not  been  made.  The  publisher 
will  bear  any  additional  costs  if  the  error  is  his; 
the  Government  will  bear  the  additional  costs  if  the 
error  is  the  fault  of  the  Land  Office. 


JL /  Dept,  of  the  Interior,  Mineral  Patents  7-8  (Jan. 
1967)  . 
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"Upon  receipt  and  approval  of  Proofs  of  Publications 
and  Posting ,  the  record  will  again  be  checked  for  com¬ 
pleteness  o  All  proper  fees  and  costs  must  be  paid  and 
the  publisher's  statement  that  the  publication  is 
complete  must  be  filed.  The  statement  of  the  applicant 
showing  that  notice  of  the  application  was  posted  on 
the  claim  during  the  entire  60-day  period  must  be 
furnished.  Then,  in  the  absence  of  any  adverse  claim, 
and  the  purchase  price  having  been  paid.  Final  Certifi¬ 
cate  of  Mineral  Entry  may  be  issued.  The  issuance  of 
final  certificate  does  not  mean  that  the  patent  pro¬ 
ceedings  are  ended.  Prior  to  the  issuance  of  patent, 
the  assertions  of  validity  of  the  mining  claim  must  be 
verified.  But  no  assessment  work  need  be  performed 
after  the  issuance  of  a  final  certificate. 

The  case  record  will  be  referred  to  a  government 
mineral  examiner  for  verification  that  a  valuable 
mineral  deposit  has  been  discovered,  that  the  improve¬ 
ments  necessary  for  patent  have  been  made,  and  that 
other  requirements  of  law  have  been  met.  Where  the 
land  covered  by  the  patent  application  is  within  a 
National  Forest,  the  claim  will  be  examined  by  a 
qualified  mineral  examiner  of  the  U,S.  Forest  Service; 
elsewhere  the  claim  will  be  examined  by  Bureau  of  Land 
Management  mineral  examiners.  These  employees  are 
either  geologists  or  mining  engineers. 

'Ordinarily,  the  Bureau  mineral  examiners  will 
advise  the  mining  claimant  of  the  date  set  for  an 
examination  of  a  mining  claim,  and  invite  him  to 
accompany  them  in  their  examination.  Where  possible, 
examinations  may  be  rescheduled  to  accommodate  the 
applicant.  Discovery  points  must  be  available  for 
inspection;  examiners  are  not  expected  to  make  a 
discovery  for  the  mining  claimant,  renovate  discovery 
points  or  make  examinations  where  workings  are  unsafe. 

"The  Government  Mineral  Examiner  is  expected  to 
be  completely  impartial.  His  examination  will  be 
subjective  and  in  accordance  with  accepted  professional 
and  industry  practices.  He  is  not  authorized  to  offer 
his  opinion  at  the  time  of  examination  and  cannot 
discuss  the  merits  of  your  claim. 
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"If  all  is  in  order,  a  discovery  demonstrated 
and  other  requirements  met,  the  claim  will  be  clear- 
listed  to  patent.  However,  if  your  'discovery*  is 
not  verified,  the  Government  may  initiate  a  'contest' 
proceeding  against  the  claim.  A  contest  is  an  inquiry 
inco  the  validity  of  a  mining  claim.  The  mining  claim¬ 
ant  is  advised  of  the  inquiry  by  the  service  of  a 
'complaint.'  If  he  denies  the  allegations  of  the 
complaint  within  the  time  provided,  a  hearing  will 
be  convened  in  accordance  with  the  Administrative 
Procedure  Act.  At  this  hearing  he  will  be  afforded 
opportunity  to  cross-examine  the  Government's  witness 
and  to  offer  evidence  to  substantiate  his  assertion 
of  the  validity  of  the  claim.  The  hearing  is  presided 
over  by  a  Hearing  Examiner,  who  will  render  a  decision 
only  after  full  consideration  of  the  law  and  all 
evidence  submitted  by  the  parties.  Adverse  decisions 
are  subject  to  appeal  procedures." 


b.  Placer  claims. 


The  proceedings  to  obtain  a  patent  for  a  placer  claim 
are  similar  to  those  prescribed  for  obtaining  a  patent  for  a 
lode  claim,  but  where  a  placer  claim  is  on  surveyed  land  and 
conforms  to  legal  subdivision,  no  further  survey  or  plat  is 
required.  1/ 

In  addition  to  the  information  required  in  lode  claim 
applications,  a  placer  claim  application  must  contain,  in 
detail,  such  information  as  will  support  the  claim  that  the 
land  is  placer  ground  and  that  title  is  sought  not  to  control 
water  courses  or  to  obtain  valuable  timber,  but  in  good  faith 
because  of  the  mineral.  The  following  details  should  be 
covered:  (1)  if  the  claim  be  for  gold,  the  yield  per  pan  or 

cubic  yard  as  shown  by  prospecting  and  development  work,  the 
distance  to  bedrock,  the  formation  and  extent  of  the  deposit, 
and  all  other  facts  showing  that  the  claim  is  valuable  for 


1/  30  U.S.C.  §  35  (1964);  43  C.F.R.  §  3470.1(a)  (1968). 
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Its  deposits  of  placer  gold;  (2)  if  the  claim  be  for  building 
stone,  or  a  deposit  other  than  placer  gold,  the  kind,  nature 
ana  extent  of  the  deposit,  and  che  reasons  it  is  regarded  as’ 
a  valuable  mining  claim.  The  applicant  must  also  describe 
tully  (1)  the  natural  features  of  the  claim,  (2)  the  course 
ot  any  streams,  amount  of  water  carried,  and  fall  within  the 
claim,  and  (3)  kind  and  amount  of  timber  and  other  vegetation 
and  its  adaptability  to  mining  or  other  uses,  1/ 


If  tha  claim  is  all  placer  ground  and  contains  no  known 
lode  or  vein,  that  fact  must  be  stated  and  corroborated  by 
the  statement  of  two  or  more  witnesses.  2/  If  the  claim  be 
of  mixed  placers  and  lodes,  that  fact  should  be  stated  with 
a  description  of  all  known  lodes  situated  within  the  bound¬ 
aries  of  the  claim,  together  with  a  specific  declaration  as 
to  each  lode  intended  to  be  claimed  by  the  applicant.  3/ 

If  lodes  or  veins  are  owned  by  other  parties,  that  fact 
should  be  stated.  4/ 


Since  no  report  by  a  mineral  surveyor  is  required  if 

1S  located  by  legal  subdivisions,  the  claimant 
should  describe  in  detail  the  shafts,  cuts,  tunnels,  or 
other  workings  claimed  as  improvements,  giving  their  dimen¬ 
sions,  value,  and  the  course  and  distance  to  the  nearest 
corner  of  the  public  surveys.  5/  This  statement  must  be  cor¬ 
roborated  by  the  statements  of  two  disinterested  witnesses  6/ 


1/ 

Id. 

§ 

3470 

3(a)  . 

2/ 

Id. 

i  3470.3(b) 

3/ 

IsL. 

§ 

3470. 

3(b). 

4/ 

Id- 

§ 

34  70 . 

4.  ' 

1/ 

Id. 

§ 

3470. 

3(d). 

6/ 

Id- 

§ 

3470. 

3(e). 
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Mill  sites . 


c . 


An  applicatibn  for  a  patent  to  a  lode  or  placer  claim 
may  include  an  application  for  a  patent  to  a  mill  site.  1/ 

The  owner  of  a  quartz  mill  or  reduction  works  may  make  an 
application  for  patent  in  the  same  manner  prescribed  for 
mining  claims.  2/  Satisfactory  proof  must  be  furnished  that 
the  land  claimed  as  a  mill  site  is  not  mineral  in  character.  3/ 


4 .  Expenditures  and  improvements. 


The  intention  of  Congress  in  requiring  the  expenditure 
of  $500  in  labor  or  improvements  was  that  such  expenditure 
would  demonstrate  the  value  of  the  claim  as  a  mine.  4/ 


a .  Certificate  of  expenditures  and  improvements. 


At  the  time  of  filing  his  application  for  patent,  or  at 
any  time  within  the  60-day  publication  period,  the  applicant 
must  file  a  certificate  of  the  office  cadastral  engineer 
that  not  less  than  $500  worth  of  labor  has  been  expended,  or 
improvements  made,  by  the  applicant  or  his  grantors,  upon  each 


1/  30  U.S.C.  §  42  (1964);  43  C.F.R,  §  3460,1  (1968), 

2/  43  C.F.R.  §  3460.3  (1968). 

3/  Id.  §  3460.4. 

4 /  Bishop  v.  Baisley,  28  Ore.  119,  41  Pac .  936  (1895). 
See  DeWitt,  J.,  dissenting,  in  Shreve  v.  Copper  Bell  Min.  Co., 
11  Mont.  309,  28  Pac.  315  (1891). 
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location  embraced  in  the  application,  1/  or,  if  the  applica¬ 
tion  embraces  several  contiguous  locations  held  in  common, 
that  an  amount  equal  to  $500  for  each  location  has  been 
expended  upon,  and  for  the  benefit  of,  the  entire  group.  2/ 
The  effect  of  this  certificate  and  the  subsequent  issuance  of 
a  patent  was  discussed  by  Justice  Field  in  United  States  v. 
Iron  Silver  Min.  Co.:  3/ 

"The  sufficiency  of  the  work  performed  and 
improvements  made  upon  each  of  the  claims  patented 
was  shown  by  the  certificate  of  the  surveyor  gen¬ 
eral  of  the  United  States  for  the  state  in  which 
the  claims  are  situated.  The  statute  makes  his 
certificate  evidence  of  that  fact.  ...  He  was 
fully  informed  of  the  character  and  value  of  the 
labor  performed,  and  improvements  made,  through 
his  deputy,  who  had  personally  examined  them,  and 
estimated  their  cost,  and  also  secured  affidavits  of 
others  on  that  subject.  Their  sufficiency,  both  as 
to  amount  and  character,  were  matters  to  be  deter¬ 
mined  by  him  from  his  own  observation,  or  from  the 
testimony  of  parties  having  knowledge  of  the  subject; 
and  in  such  cases,  where  there  are  no  fraudulent 
representations  to  him  respecting  them  by  the 
patentee,  his  determination,  unless  corrected  by 
the  land  department  before  patent  issues,  must  be 
taken  as  conclusive.  His  estimate  here,  in  both 
particulars  was  subject  to  be  examined  by  the 
department  before  the  patents  were  issued;  and  any 
alleged  error  in  it  cannot  afterwards  be  made 
ground  for  impeaching  their  validity." 


1/  30  U.S.C.  §  29  (1964);  43  C.F.R.  §  3441.2  (1968). 

Since,  under  some  circumstances,  no  survey  is  required  of  a 
placer  claim,  the  proof  of  expenditures  on  a  placer  claim  is 
made  by  the  statements  of  two  or  more  disinterested  witnesses. 
43  C.F.R.  §  3470.2  (1968). 

2/  43  C.F.R.  §  3441.2  (1968). 

3/  128  U.S.  673  (1888) . 
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b. 


Character  and  value  of  expenditures  and 

improvements . 


The  expenditure  of  $500  for  labor  or  improvement  s  must 
be  for  work  of  a  character  substantially  identical  to  that  of 
the  labor  and  improvements  required  for  compliance  with  the 
statute  providing  for  annual  assessment  work.  However,  geo¬ 
logical,  geochemical,  and  geophysical  surveys,  although  they 
may  be  applied  toward  annual  assessment  work,  _1/  may  not  be 
applied  toward  the  expenditure  required  for  patent.  2/ 


1/  30  U.S.C.  §  28-1  (1964) . 

2/  43  C . F „R .  §  3420.2(a)  (1968). 
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In  Copper  G lance  Lode.  1./  the  Secretary,  after  considering 
several  cases  dealing  with  annual  expenditures  for  labor  or 
improvements,  discussed  the  applicability  of  the  rules  regard¬ 
ing  such  expenditures  to  the  requirement  that  an  applicant 
for  a  patent  must  show  the  expenditure  of  $500  in  labor  or 
improvements  on  his  claim,  and  summarized  the  rules  to  be 
applied  in  either  case: 

"It  is  true  that  most  of  the  cases  above 
referred  to  relate  chiefly  to  the  annual  expenditure 
in  labor  or  improvements  required  by  sect  ion  2324 
of  the  Revised  Statutes,  Manifestly,  however, 
in  determining  the  character  and  purpose  of  labor 
and  improvements  had  upon  a  mining  claim,  with 
respect  to  their  use  in  the  development  of  the 
claim,  or  in  the  development  of  several  claims  held 
in  common,  the  same  principle  must  apply,  whether 
the  labor  was  performed  or  the  improvements  were 
made  in  satisfaction  of  the  requirement  of  said 
section  2324,  for  the  maintenance  of  the  possessory 
title,  or  in  fulfillment  of  the  condition  to 
obtaining  the  paramount  title  prescribed  by  section 
2325  of  the  Revised  Statutes,  While  in  the  one  case 
the  annual  expenditure  in  labor  or  improvements  goes 
only  to  the  right  of  possession,  and  is  a  matter 
between  rival  or  adverse  claimants,  the  determina¬ 
tion  of  which  is  committed  to  the  courts,  and  in 


1/  29  L„D0  542  (1900) .  The  precise  holding  of  Copper 

Glance  Lode  was  that  since  the  eight  claims  involved  were  not 
a  group  of  adjoining  or  contiguous  claims  the  improvements 
outside  the  boundaries  of  the  claims  could  neither  be  credited 
to  all  the  claims  as  a  group  nor  apportioned  among  the  several 
claims.  This  case  was  disapproved  in  United  States  v„  El 
Portal  Min,  Co,,  55  I„D.  348  (1935),  where  the  Secretary  was 
apparently  under  the  misconception  that,  in  Copper  Glance  Lode, 
the  nature  of  the  improvements  themselves,  rather  than  the  sit¬ 
uation  of  the  claims,  was  the  basis  of  the  holding.  In  any 
event,  whatever  the  status  of  Copper  Glance  Lode  as  precedent 
on  its  facts,  it  provides  a  clear  and  concise  summary  of  the 
law  regarding  the  $500  expenditure  requirement. 
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this  respect  is  essentially  different  from  the 
expenditure  of  $500  in  labor  or  improvements  required 
in  the  other  case  as  a  condition  to  obtaining  patent, 
which  is  a  matter  between  the  applicants  for  patent 
and  the  government  the  determination  of  which  belongs 
to  the  land  department  (P.  Wolenberg  et  al. ,  29  L.D. 
302;  Same  case  on  review,  Id.,  488),  yet,  in  deter¬ 
mining  whether  labor  and  improvements  had  upon  a 
mining  claim,  or  upon  several  claims  held  in  common, 
are  of  such  a  character,  and  are  so  situated,  as 
that  they  may  be  properly  used  in  the  development 
of  the  claim  or  claims  in  common,  and  were  so 
intended,  the  same  principles  must  necessarily 
govern  in  either  case. 

,!From  the  authorities  cited  and  considerations 
stated,  the  following  conclusions  are  fairly  dedu- 
cible : 

”1.  Labor  and  improvements,  within  the 
meaning  of  the  statute,  are  deemed  to  have  been  had 
upon  a  mining  claim,  or  upon  several  claims  held  in 
common,  when  the  labor  is  performed  or  the  improve¬ 
ments  are  made  in  order  to  facilitate  the  extrac¬ 
tion  of  minerals  from  the  claim,  or  the  claims  in 
common,  as  the  case  may  be,  though  such  labor  and 
improvements  may  in  fact  be  outside  the  limits 
of  the  claim  or  claims  in  common,  or  on  only  one 
of  the  several  claims  held  in  common.  1/ 

"2.  In  order  that  labor  performed  or  improve¬ 
ments  made  upon  one  of  several  mining  claims  held 
in  common,  or  upon  ground  outside  the  limits  of 
such  claims,  may  be  accepted  in  satisfaction  of 
the  statute  as  to  all  the  claims  so  held,  such 
claims  must  be  adjoining  or  contiguous,  so  that 
each  claim  thus  associated  may  be  benefited  by  the 


1/  Accord ,  Emily  Lode,  6  L.D.  220  (1887). 
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work  done  or-  improvements  made.  1/ 

"3.  Where  expenditure  in  labor  or  improvements 
relied  on  is  had  on  one  only  of  several  adjoining 
or  contiguous  claims  held  in  common,  it  is  incumbent 
upon  the  applicant  for  patent  to  the  claims  so  held 
to  show  that  such  expenditure  was  intended  to  aid 
in  the  development  of  all  the  claims,  and  that  the 
labor  and  improvements  are  of  such  a  character  as 
to  redound  to  the  benefit  of  all.  2/ 

M4.  Where  the  labor  and  improvements  are  not 
upon  the  claim,  or  upon  any  of  several  adjoining  or 
contiguous  claims  held  in  common,  but  outside  thereof, 
it  is  likewise  incumbent  upon  the  applicant  for 
patent  to  such  claim  or  claims  in  common  to  show 
that  the  labor  and  improvements  were  intended  to 
aid  in  the  development  of  the  claim,  or  claims  in 
common,  as  the  case  may  be,  and  are  of  a  character 
suitable  for  the  purposes  intended, 

"5,  Labor  or  improvements  intended  for  the 
common  benefit  of  several  non- contiguous  mining  claims 
cannot  be  apportioned  to  the  different  claims  in 
satisfaction  of  the  required  expenditure  thereon, 
for  the  reason  that  to  do  so  would  be  to  credit 
each  claim  with  an  expenditure  made  in  part  for 
the  benefit  of  other  claims  not  associated  there¬ 
with  as  claims  held  in  common  within  the  meaning 
of  the  law."  _3/ 


1/  Accord.  United  States  v.  Moorhead,  59  I.D.  192 

(1946).  Claims  touching  only  at  a  common  corner  are  not  con¬ 
tiguous.  Id. 

2/  Accord,  Sweeney  v.  Northern  Pac .  R. ,  20  L.D  394 

(1895);  Elmer  F.  Cassel ,  32  L.D.  85  (1903);  United  States  v 
Smith,  66  I.D.  169  (1959). 

V  Accord,  United  States  v.  Moorhead,  59  I.D.  192  (1946), 
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The  work  may  be  done  from  the  surface ,  or  it  may  be  done 

in  running  a  tunnel,  drift,  or  crosscut  for  the  development 

of  the  claim.  Expenditures  for  a  drill  hole  drilled  for  the 
purpose  of  prospecting  and  securing  data  upon  which  further 
development  of  a  group  of  lode  mining  claims  may  be  based  can 
be  credited  toward  the  required  expenditure  as  to  all  claims 
of  the  group  in  close  proximity  tc  the  drill  hole.  1/ 

Improvements  of  any  other  character,  such  as  buildings, 

machinery,  or  roads,  cannot  be  credited  unless  it  is  clearly 

shown  that  they  are  associated  with  actual  excavations,  such 
as  cuts,  tunnels,  or  shafts,  and  are  essential  to  the  practical 
development  of  the  claim  and  actually  facilitate  the  extraction 
of  minerals.  2/ 

Expenditures  made  on  one  of  a  group  of  claims  must 
facilitate  a  practically  contemporaneous  development  of  the 
claims.  A  scheme  of  successive  development,  in  the  absence 
of  an  expenditure  for  the  direct  benefit  of  each  claim,  is  not 
within  the  spirit  of  the  privilege  accorded  by  the  statute, 
as  it  does  not  directly  tend  to  facilitate  the  extraction  of 
mineral  from  each  claim  at  the  time  the  expenditure  is  made.  3/ 
Thus,  while  the  sinking  of  a  shaft  may  benefit  all  claims  of 
a  group,  4/  surface  excavations  or  workings,  although  part  of 
a  general  plan  for  the  efficient  working  of  a  number  of  claims 
in  succession,  do  not  when  made  benefit  claims  other  than  the 


1/  43  C.F.R.  §  3441.3(b)  (1968). 

2/  .Id.;  Tacoma  and  Roche  Harbor  Line  Co.,  43  L.D.  128 

(1914)  (discussing  prior  decisions  of  the  Secretary) ;  United 
States  v.  El  Portal  Min.  Co.,  53  I.D.  348  (1935)  (aerial  tram¬ 
way  held  essential  to  removal  of  ore);  United  States  v.  Moor¬ 
head,  59  I.D.  192  (1946);  United  States  v.  Smith,  66  I.D.  169 
(1959) . 

3/  Elmer  F.  Cassel,  32  L.D.  85  (1903);  Wood  Placer  Min. 
Co. ,  32  L.D.  401  (1904) . 

4/  St.  Louis  Smelting  &  Refining  Co.  v.  Kemp,  104  U.S. 
636  (1882). 
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one  on  which  such  excavations  or  workings  are  made,  JL / 

The  value  of  a  common  improvement  made  for  the  purpose 
of  developing  a  group  of  claims  must  be  apportioned  equally 
among  all  the  claims  in  the  group,  2/ 

If  the  owner  of  a  group  of  claims  locates  one  or  more 
claims  contiguous  to  the  original  group,  the  new  claims  may 
receive  benefit  of  only  such  common  improvements  as  are  made 
after  the  date  of  their  location,  3/  The  extensions  of  a 
preexisting  common  improvement  to  newly  located  claims  is 
governed  by  a  special  rule  which  insures  that  (1)  the  value 
of  the  extention  is  at  least  $500  per  new  claim,  and  (2)  the 
value  of  the  entire  improvement  is  at  least  $500  per  claim.  4/ 
Common  improvements  may  be  allocated  to  claims  owned  by  dif¬ 
ferent  persons,  if  there  is  a  community  of  interest  among  the 
separate  owners  in  having  the  work  performed,  as  where  several 
owners  agree  to  sink  a  single  shaft  or  drive  a  single  tunnel 
for  the  joint  benefit  of  all  the  claims,  5./ 

The  amount  actually  expended  is  not  conclusive  in  deter¬ 
mining  the  value  of  the  labor  or  improvements,  but  it  is  an 
important  factor  in  determining  the  value,  and  in  establish¬ 
ing  the  good  faith  of  the  claimant  in  making  the  expenditure,  / 


1/  Wood  Placer  Min,  Co,,  32  L.D.  401  (1904).  In  this 
case,  work  performed  pursuant  to  a  scheme  of  developing  two 
placer  claims  from  the  lower  end  of  one  and  progressing  up¬ 
stream,  thus  avoiding  the  rehandling  of  tailings,  was  held  to 
be  not  for  the  benefit  of  the  upstream  claim. 

2/  Alice  Edith  Lode,  6  L.D,  711  (1888);  James  Carretto 
and  Other  Lode  Claims,  35  L.D.  361  (1907);  United  States  v. 
Moorhead,  59  I.D.  192  (1946). 

3 [/  United  States  v.  Moorhead,  59  I.D.  192  (1946). 

4/  Aldebaran  Min.  Co.,  36  L.D.  551  (1908). 

5/  See  United  States  v.  Moorhead,  59  I.D.  192  (1946). 

6/  Floyd  v.  Montgomery,  26  L.D.  122  (1898). 
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Where  a  lode  claim  and  a  mill  site  are  included  in  the 
same  survey,  the  expenditures  must  be  made  on  the  lode  claim.  \/ 


c .  Time  for  making  expenditures. 


Expenditures  made  after  the  end  of  the  period  of  pub¬ 
lication  of  the  notice  of  application  for  patent  cannot  be 
considered  in  determining  whether  the  requirements  of  the 
statute  have  been  met.  2 J 

If  less  than  $500  has  been  expended  on  a  claim  at  the 
time  of  survey,  the  required  expenditure  may  be  made  at  any 
time  prior  to  the  expiration  of  the  period  of  publication, 
and  the  mineral  surveyor  may  file  supplemental  proof  of  such 
expenditures  with  the  cadastral  engineer.  3/ 

The  Act  of  Aug.  12,  1953  and  the  Multiple  Mineral  Devel¬ 
opment  Act  of  1954,  which  validated  certain  mining  claims 
located  on  lands  valuable  for  leasable  minerals,  or  covered 
by  a  prospecting  permit  or  lease,  provide  that  labor  performed 
or  improvements  made  upon  or  for  the  benefit  of  such  mining 
claims  after  their  original  location  shall  be  recognized  as 
applicable  for  all  purposes  to  the  same  extent  as  labor  per¬ 
formed  and  improvements  made  upon  or  for  the  benefit  of 
mining  claims  not  affected  by  the  acts.  4/ 


1/  43  C.F.R.  §  3441.2(b)  (1968).  Presumably  the  same 

rule  applies  where  a  placer  claim  and  a  mill  site  are  included 
in  the  same  survey . 

2 /  Wood  Placer  Min.  Co.,  32  L.D.  401  (1904). 

3/  43  C.F.R.  §  3441.4  (1968). 

4/  30  U.S.Co  §  501(b)  (1964);  id.  §  521(b). 
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d. 


Person  making  expenditures. 


The  expenditures  must  be  made  by  the  applicant  or  his 
grantors.  1/ 

The  relocation  of  an  abandoned  claim  or  a  claim  which 
has  become  subject  to  forfeiture  is  in  derogation  of  the 
rights  of  the  original  locator,  even  when  made  with  the  con¬ 
sent  of  the  prior  locator.  2/  Therefore,  the  value  of  improve¬ 
ments  placed  on  the  claim  by  the  first  locator  cannot  be 
credited  toward  meeting  the  statutory  requirements.  3/  Simi¬ 
larly  ,  the  location  of  a  mining  claim  on  ground  formerly 
covered  by  a  mill  site  owned  by  the  same  person  is  an  admis¬ 
sion  that  the  mill  site,  being  on  mineral  ground,  was  void, 
and  the  value  of  improvements  placed  on  the  mill  site  cannot 
be  credited  toward  meeting  the  statutory  requirement.  4/ 


Qualifications  of  applicants. 


Only  qualified  locators,  i.e.,  "citizens  and  those  who 
have  declared  their  intention  to  become  such",  5/  may  receive 


1/  Id.  §  29;  43  C0F„R„  §  3441.2(a)  (1968);  43  C.F.R. 

§  3470,2  (1968). 

2/  Charles  F.  Guerin,  54  l.D.  62  (1932);  United  States 
v.  Moorhead,  59  l.D.  192  (1946). 

3/  43  C.F.R.  §  3441.3(c)  (1968);  Yankee  Lode  Claim,  30 

L.D.  289  (1900);  Russell  v.  Wilson  Greek  Consol.  Min.  &  Mill¬ 
ing  Co.,  30  L.D.  322  (1900);  C.A.  Sheldon,  43  L.D.  152  (1914)- 
Charles  F.  Guerin,  54  l.D.  62  (1932);  United  States  v.  Smith 
66  l.D.  169  (1959). 

4/  United  States  v.  Moorhead,  59  l.D.  192  (1946). 

5/  30  U.S.C,  §  22  (1964) . 
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a  patent,  and  since  the  subject  of  the  qualifications  of  loca¬ 
tors  has  been  discussed  in  Chapter  7  of  this  study,  it  will 
not  be  repeated  here.  The  following  discussion  is  limited  to 
the  proof  of  qualifications  required  in  patent  proceedings. 


a .  Individuals . 


Proof  of  citizenship  may  consist,  in  the  .case  of  an  indi¬ 
vidual,  of  his  own  affidavit  of  that  fact.  1/  If  the  applicant 
resides  beyond  the  limits  of  the  district  in  which  the  claim 
is  situated,  he  may  make  any  oath  or  affirmation  required  for 
proof  of  citizenship  before  the  clerk  of  any  court  of  record 
or  before  any  notary  public  of  any  state  or  territory.  2/ 

The  statement  must  show  whether  the  applicant  is  a  native  or 
naturalized  citizen,  when  and  where  he  was  born,  and  his 
residence.  _3/  If  the  applicant  has  been  naturalized,  his 
statement  must  show  the  date,  place,  and  the  court  from  which 
his  certificate  of  citizenship  issued,  and  his  present  resi¬ 
dence.  If  an  applicant  has  declared  his  intention  to  become 
a  citizen,  his  statement  must  show  the  date,  place,  and  court 
before  which  he  declared  his  intention,  and  his  present  resi¬ 
dence  .  4/ 


b .  Corporations . 


Proof  of  citizenship  may  be  made,  in  the  case  of  corpor¬ 
ations  organized  under  the  laws  of  the  United  States  or  of 
any  state  or  territory  of  the  United  States,  by  the  filing 
of  a  certified  copy  of  their  charter  or  certificate  of 


1/  Id.  §  24. 

2/  Id.  §  25. 

3/  43  C.F.R.  §  3451.2(a)  (1964). 

4/  Id.  §  3451.2(b) . 
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incorporation.  1/  Where  the  charter  or  certificate  is  recorded 
the  certification  should  be  made  by  the  public  officer  who  has 
control  of  the  records,  under  the  seal  of  his  office.  2/ 

Where  there  is  no  provision  for  filing  or  recording  the 
charter  or  certificate,  the  certification  should  be  made  by 
the  officer  who  has  custody  of  the  original,  under  the  seal 
of  his  office.  3/  It  is  not  necessary  that  a  copy  of  the 
articles  of  incorporation  be  furnished.  4- /  The  corporation 
must  show  that  it  has  complied  with  local  requirements  regard- 
ing  the  filing  of  articles  of  incorporation.  5/ 


c .  Associations . 


Proof  of  citizenship  may  consist,  in  the  case  of  an 
unincorporated  association  of  persons,  of  the  affidavit  of 
their  authorized  agent,  made  on  his  own  knowledge,  or  upon 
information  and  belief.  /  The  statement  should  set  forth 
the  residence  of  each  person  forming  the  association,  and 
must  be  accompanied  by  a  power  of  attorney  from  the  parties 
forming  the  association,  authorizing  the  person  who  makes 
the  affidavit  of  citizenship  to  act  for  them  in  the  matter 
of  their  application  for  patent.  ]_/ 


1/  30  U.S.C.  §  24  (1964);  43  C.F.R.  §  3451.1  (1968). 

2/  Rose  No.  1,  and  Rose  No.  2  Lode  Claims,  22  L.D.  83 
(1896);  Clark  * s  Pocket  Quartz  Mine,  27  L,D„  351  (1898). 

2/  Clark's  Pocket  Quartz  Mine,  27  L.D  351  (1898). 

4/  Silver  King  Min.  Co.,  20  L.D.  116  (1895). 

1/  Alta  Mill  Site,  8  L.D.  195  (1889). 

6/  30  U.S.C.  §  24  (1964);  43  C.F.R.  §  3451.1  (1968). 

7/  43  C „F „R .  §  3451.1  (1968). 
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Trustees . 


d . 


Any  person  applying  for  a  patent  as  a  trustee  must 
disclose  fully  the  nature  of  the  trust  and  the  name  of  the 
beneficiary  of  the  trust,  and  both  the  trustee  and  the 
beneficiary  must  furnish  satisfactory  proof  of  citizenship.  _1/ 
The  names  of  both  the  trustee  and  the  beneficiary  will  be 
inserted  in  the  final  certificate  of  entry.  2f 


e.  Persons  having  confidential  official  informa - 
t  ion . 


An  application  for  patent  based  upon  a  mining  claim 
located  after  August  1,  1946,  must  state  whether  the  claimant 
has  had  any  direct  or  indirect  part  in  the  development  of  the 
atomic  bomb  project,  must  set  forth  in  detail  the  exact  nature 
of  the  claimant’s  participation  in  the  project,  and  must  state 
whether  as  a  result  of  such  participation  he  acquired  any 
confidential,  official  information  as  to  the  existence  of 
deposits  of  uranium,  thorium  or  other  fissionable  source 
materials  in  the  lands  covered  by  his  application.  3/ 


6.  Title. 


Mining  locations,  unlike  mineral  leases,  are  initiated 
by  the  prospector’s  discovery  of  valuable  mineral  and  his 
location  of  the  ground,  and  the  notices  or  certificates  of 
such  locations,  as  well  as  all  other  instruments  affecting 
the  record  title  to  such  locations,  are  recorded  in  the 
county  office  where  deeds  and  other  instruments  affecting  the 


1/  Id.  §  3451.3;  Capricorn  Placer,  10  L.D  641  (1890). 
2/  43  C.F.R.  §  3451.3  (1968) . 

3/  Id.  §  3450.1(b) . 
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title  to  real  estate  are  recorded.  Since  the  Bureau  of  Land 
Management  maintains  no  records  relating  to  unpatented  mining 
claims,  the  applicant  for  a  patent  must  establish  his  posses¬ 
sory  title  to  the  ground  claimed. 


a •  Certificate  or  abstract  of  title . 


A  patent  application  must  be  supported  by  either  a 
certificate  of  title  or  an  abstract  of  title  certified  to  by 
the  legal  custodian  of  the  records  of  locations  and  transfers 
of  mining  claims  or  by  an  abstracter  of  titles.  The  certifi¬ 
cate  of  title  or  certificate  to  an  abstract  of  title  must  be 
by  a  person,  association,  or  corporation  authorized  by  the 
state  laws  to  execute  such  a  certificate  and  acceptable  to 
the  Bureau  of  Land  Management.  1/  A  certificate  of  title 
must  conform  substantially  to  a  form  approved  by  the  Director.  2/ 
The  certificate  to  an  abstract  of  title  must  state  that  the 
abstract  is  a  full,  true,  and  complete  abstract  of  the  loca¬ 
tion  certificates  or  notices,  and  all  amendments,  and  of  all 
deeds ,  instruments ,  or  actions  appearing  of  record  purporting 
to  convey  or  to  affect  the  title  to  each  claim.  3/  Each  certi¬ 
ficate  of  title  or  abstract  of  title  must  be  accompanied  by 
single  copies  of  the  certificate  or  notice  of  the  original 
location  of  each  claim  and  the  certificate  of  amended  or 
supplemental  location  of  each  claim,  certified  to  by  the  legal 
custodian  of  the  record  of  mining  locations.  4/ 

If  the  certificate  of  title  or  abstract  of  title  is 
brought  down  to  a  day  reasonably  near  the  date  of  the  presen¬ 
tation  of  the  application,  and  shows  full  title  in  the  appli¬ 
cant,  the  application  for  patent  will  be  received.  The 


1/ 

Id-  § 

3450.3(a) . 

2/ 

Id.  § 

3450.3(b) . 

3/ 

Id.  § 

3450.3(d) . 

4/ 

Id.  § 

3450.3(c) . 
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applicant  must,  as  soon  as  practicable  thereafter,  file  a  sup¬ 
plemental  certificate  of  title  or  an  abstract  brought  down  so 
as  to  include  the  date  of  the  filing  of  the  application.  1/ 


b .  Destroyed  or  lost  records. 


If  mining  records  have  been  destroyed  or  lost,  a  state¬ 
ment  of  that  fact  should  be  made,  and  secondary  evidence  of 
possessory  title  will  be  received.  Such  evidence  may  consist 
of  the  statement  of  the  claimant,  supported  by  those  of  any 
other  persons  cognizant  of  the  facts  relating  to  the  claimant’s 
location,  occupancy,  possession,  improvements,  and  other 
matters,  and,  in  the  case  of  lost  records,  any  deeds,  certifi¬ 
cates  of  location  or  purchase,  or  other  evidence  which  may  be 
in  the  claimant’s  possession  and  which  may  tend  to  establish 
his  claim.  2/ 


c .  Title  by  adverse  possession. 


Section  13  of  the  Placer  Law  of  1870  3/  provides: 

"Where  such  person  or  association,  they 
and  their  grantors,  have  held  and  worked  their 
claims  for  a  period  equal  to  the  time  prescribed 
by  the  statute  of  limitations  for  mining  claims 
of  the  State  or  Territory  where  the  same  may  be 
situated,  evidence  of  such  possession  and  working 
of  the  claims  for  such  period  shall  be  sufficient 
to  establish  a  right  to  a  patent  thereto  under  this 
chapter,  in  the  absence  of  any  adverse  claim; 
but  nothing  in  this  chapter  shall  be  deemed  to 


1/  Id.  §  3450.3(e) . 

2/  Id.  §  3450.4. 

3/  30  U.S.C.  §  38  (1964) . 


675 


impair  any  lien  which  may  have  attached  in  any  way 
whatever  to  any  mining  claim  or  property  thereto 
attached  prior  to  the  issuance  of  a  patent." 

If  the  applicant  desires  to  prove  title  under  this  section, 
he  is  not  required  to  produce  evidence  of  location,  copies 
of  conveyances,  or  abstracts  of  title,  but  is  required  to 
furnish  a  certified  copy  of  the  statute  of  limitations  of 
mining  claims  for  the  state,  together  with  his  statement 
giving  (1)  a  clear  and  succinct  narration  of  the  facts  as 
to  the  origin  of  his  title  and  the  continuation  of  his 
possession  of  the  mining  ground  covered  by  his  application, 

(2)  the  area  of  the  mining  ground,  (3)  the  nature  and  extent 
of  the  mining  that  has  been  done,  (4)  whether  there  has  been 
any  opposition  to  his  possession,  or  litigation  with  regard 
to  his  claim,  and  if  so,  when  the  same  ceased  and  whether  such 
cessation  was  caused  by  compromise  or  by  judicial  decree,  and 
(5)  any  additional  facts  within  his  knowledge  having  a 
direct  bearing  upon  his  possession  and  bona  fides  which  he 
may  desire  to  submit  in  support  of  his  claim.  1/  This  narra¬ 
tive  should  be  supported  by  corroborative  testimony  of  any 
disinterested  person  of  credibility  who  may  be  cognizant  of 
the  facts  in  the  case  and  is  capable  of  "testifying  under¬ 
standing^  in  the  premises".  2 / 

The  applicant  should  also  file  a  certificate,  under  seal 
of  the  court  having  jurisdiction  of  mining  cases  within  the 
judicial  district  embracing  the  claim,  that  no  suit  or  action 
of  any  character  whatever  involving  the  right  of  possession 
to  any  portion  of  the  claim  applied  for  is  pending,  and  that 
there  has  been  no  litigation  before  said  court  affecting  the 
title  to  the  claim  or  any  part  of  it  for  a  period  equal  to 
the  time  fixed  by  the  statute  of  limitations  for  mining  claims 
in  the  state,  other  than  that  which  has  been  finally  decided 
in  favor  of  the  applicant.  3/ 


1/  43  C.F.R.  §  3452.1(b)  (1968). 

2/  Id.  §  3452.3. 

3/  Id.  §  3452.2. 
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An  applicant  who  proceeds  under  this  provision  is  not 
excused  from  complying  with  the  requirements  as  to  notice, 
expenditures,  and  payment  of  the  purchase  price.  1/ 


Clearing  title  as  to  prior  entries . 


If  a  mining  claimant  seeks  a  patent  for  land  covered  by 
an  existing  entry  which  is  prima  facie  valid,  the  conflict¬ 
ing  entry  must  be  removed  before  the  mineral  patent  can  be 
processed.  2/  When  faced  with  a  conflict  of  this  nature,  the 
Secretary  has  either  directed  the  mining  claimant  to  bring  a 
contest  against  the  existing  entry  or  has  ordered  a  hearing 
at  which  the  mining  claimant  has  the  burden  of  showing  the 
validity  of  his  claim.  3/  Even  where  a  homestead  entry  is 
made  after  the  location  of  a  mining  claim,  and  the  mining 
claim  is  situated  in  a  mineral  belt  and  is  adjacent  to  numer¬ 
ous  other  mining  claims,  the  nonmineral  affidavit  of  the  home¬ 
stead  entryman  is  prima  facie  evidence  of  the  nonmineral  char¬ 
acter  of  the  ground,  thus  casting  the  burden  of  proof  on  the 
mining  claimant.  4/ 

Mining  claims  which,  prior  to  the  Multiple  Mineral  Devel¬ 
opment  Act  of  1954  were  located  on  vacant  public  land  not  (1) 
included  in  a  permit  or  lease  issued  under  the  mineral  leasing 
laws,  (2)  covered  by  an  application  or  offer  for  a  permit  or 


1/  Barklage  v.  Russell,  29  L  D.  401  (1900);  Capital 
No.  5  Placer  Min.  Claim,  34  L.D.  462  (1906). 

21/  Walter  G.  Bryant,  53  I.D.  379  (1931);  Clarence  H. 
Steussy,  58  I.D.  474  (1943). 

3/  Caledonia  Min.  Co.  v.  Rowen,  2  L.D.  714  (1883); 

Dughi  v.  Harkins,  2  L.D.  721  (1883);  Magalia  Gold  Min.  Co., 
v.  Ferguson,  3  L.D.  234  (1884);  Elda  Min.  &  Milling  Co.,  29 
L.D.  279  (1899);  Walter  G.  Bryant,  53  I.D.  379  (1931);  Clarence 
H.  Steussy,  58  I.D.  474  (1943). 

4/  Elda  Min.  &  Milling  Co.,  29  L.D.  279  (1899). 
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lease  which  had  been  filed  under  the  mineral  leasing  laws,  or 
(3)  known  to  be  valuable  for  leasable  minerals,  do  not  come 
within  the  terms  of  the  1954  Act,  and  the  United  States  cannot, 
after  such  location,  grant  a  lease  or  permit  covering  the 
same  ground.  1/  If  a  mining  claimant  seeks  a  patent  for  land 
covered  by  a  Mineral  Leasing  Act  permit  or  lease,  or  an  appli¬ 
cation  for  a  permit  or  a  lease,  the  mining  claimant  must 
bring  a  contest  against  the  lessee,  permittee,  or  applicant, 
showing  his  superior  right  under  his  mining  location.  2 /  The 
mining  claimant  has  the  burden  of  proving  the  validity  of  his 
claim,  even  as  against  a  subsequent  lease  applicant.  3/ 


1 .  Purchase  price  and  fees. 


The  purchase  price  of  lode  claims  is  $5.00  per  acre  or 
fractional  part  of  an  acre.  4/ 

The  purchase  price  of  placer  claims  is  $2.50  per  acre  or 
fractional  part  of  an  acre,  and  $5.00  per  acre  for  any  vein 
or  lode  included  within  the  boundaries  of  the  placer  claim 
together  with  25  feet  of  surface  on  either  side  of  the  vein 
or  lode.  _5/ 

The  service  charge  payable  to  the  Bureau  of  Land  Manage¬ 
ment  for  filing  and  acting  upon  an  application  for  a  mineral 
patent  is  $25  (nonrefundable)  to  be  paid  by  the  applicant  at 
the  time  of  filing  his  application.  6/ 


1/  Marion  F.  Jensen,  63  I„D0  71  (1956). 

2/  H.  Leslie  Parker,  54  I.D.  165  (1933);  Union  Oil  Co. 

of  California,  65  I.D.  245  (1958). 

3/  Union  Oil  Co.  of  California,  65  I.D.  245  (1958). 

4/  30  U.S.C.  §  29  (1964);  43  C.F.R.  §  3453.6  (1968). 

5/  30  U.S.C.  §  37  (1964);  43  C.F.R.  §  3470.1(b)  (1968). 

6/  43  C „ F * R *  §  3450.2  (1968). 


678 


The  applicant  is  also  required  to  pay  the  costs  of 
survey  1/  and  publication.  2/ 


8 .  Mineral  Entry. 


If  no  adverse  claim  has  been  filed  at  the  expiration  of 
the  60- day  publication  period,  it  is  presumed  that  the  appli¬ 
cant  is  entitled  to  a  patent  upon  the  payment  of  $5.00  per 
acre  or  fractional  part  of  an  acre  for  a  lode  claim,  or  $2.50 
per  acre  or  fractional  part  of  an  acre  for  a  placer  claim 
together  with  $5.00  per  acre  or  fractional  part  of  an  acre 
for  any  vein  or  lode,  with  25  feet  of  surface  on  each  side,  in 
the  placer  claim.  _3/  If  no  objection  to  the  issuance  of  the 
patent  appears,  the  applicant  will  be  permitted  to  pay  the 
purchase  price  and  the  usual  receipt  will  be  issued.  4/  The 
payment  of  the  purchase  price  and  the  issuance  of  a  receipt 
are  sometimes  referred  to  as  a  mineral  entry.  _5 / 


a  .  Effect  of  entry. 


It  has  been  said  that  the  Department  of  the  Interior  has 
no  right  to  accept  the  purchase  price  of  public  lands  until 
the  purchaser  has  met  all  the  conditions  prescribed  by  law, 
and  the  regulations  made  pursuant  thereto,  which  entitle  him 
to  the  full  legal  right  to  become  the  purchaser,  6/  and  that 


30  U.S.C.  §  39  (1964);  43  C  F  „R  „  §  3444.2  (1968) 
30  U.S.C.  §  39  (1964);  43  C.F.R.  §  3453.1  (1968) 


1/ 

30  U.S.C.  § 

2/ 

30  U.S.C.  § 

3/ 

30  U.S.C.  § 

4/ 

43  C.F.R.  § 

5/ 

See  El  Paso 

(1914); 

Alaska  Copper 

6/ 

Shank  v.  Ho 

_6/  Shank  v.  Holmes,  15  Ariz .  229,  137  Pac .  871  (1914) 
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when  the  purchase  price  is  paid  and  a  final  receipt  is  issued, 
the  entry  thus  made  is  in  the  nature  of  a  judgment  in  rem 
determining  that  the  location  is  valid,  that  everything  neces¬ 
sary  to  keep  it  in  force  has  been  done,  and  that  no  adverse 
claim  exists,  l! 

The  issuance  of  the  receipt  cannot  be  collaterally 
attacked  for  any  defect  in  the  survey  or  in  the  posting  or 
publication  of  notice.  ^2/  Unless  issued  without  authority,  _3/ 
the  final  receipt  from  the  local  land  officer  fixes  the 
claimant's  rights,  4/  and  from  the  time  of  the  issuance  of 
such  receipt,  the  applicant  holds  possession  by  equitable  title 
and  is  treated  as  though  the  patent  had  been  delivered  to  him,  f>/ 
insofar  as  the  rights  of  third  persons  are  concerned.  6/ 


1/  El  Paso  Brick  Co.  v.  McKnight,  233  U.S.  250  (1914). 

2/  Aurora  Hill  Con.  Min.  Co.  v.  85  Min.  Co.,  34  Fed. 

515  (C.C.D.Nev.  1888);  Last  Chance  Min.  Co.  v.  Taylor  Min. 

Co.,  61  Fed.  557  (9th  Cir.  1894);  Murphy  v.  Howard  Copper  Co., 

28  Ariz.  42,  235  Pac.  147  (1925)  (designation  of  newspaper 
nearest  the  claim) . 

3/  McEvoy  v.  Hyman,  25  Fed.  539  (C.C.D.Colo.  1885). 

4/  Silver  King  Coalition  Mines  Co.  v.  Conkling  Min.  Co., 
255  U.S.  151  (1921) . 

5/  Noyes  v.  Mantle,  127  U.S.  348  (1888);  El  Paso  Brick 
Co.  v.  McKnight,  233  U.S.  250  (1914);  United  States  v.  Record 
Oil  Co.,  242  Fed.  746  (S.D.Ca'l.  1917);  Sweet  v.  Rivers,  63  N.M. 
293,  318  P . 2d  260  (1957) . 

6/  Deffeback  v.  Hawke,  115  U.S.  392  (1885);  Benson  Min. 

&  Smelting  Co.  v.  Alta  Min.  6c  Smelting  Co.,  145  U.S.  428  (1892); 
Aurora  Hill  Con.  Min.  Co.  v.  85  Min.  Co.,  34  Fed.  515  (C.C.D. 

Nev .  (1888);  Batterton  v.  Douglas  Min.  Co.,  20  Ida.  760,  120 
Pac.  827  (1911) . 
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b. 


Cancellation  of  entry. 


Until  legal  title  has  passed,  the  equitable  title  of  a 
claimant  who  has  paid  the  purchase  price  of  a  mining  claim 
is  subject  to  the  jurisdiction  of  the  land  department,  and 
the  validity  of  his  claim  may  be  inquired  into  and,  for 
proper  cause,  the  claim  may  be  cancelled  upon  proper  notice 
and  adequate  hearing.  JL /  Cancellation  need  not  be  based  upon 
an  adverse  claim  or  a  protest,  but  may  be  made  by  the  proper 
°ffi-cer  upon  his  own  motion.  2/  Whether  a  mineral  entry  should 
be  cancelled  is  a  matter  wholly  within  the  jurisdiction  of  the 
land  department,  and  the  courts  have  no  power  to  entertain  a 
suit  to  cancel  a  mineral  entry  while  proceedings  are  pending 
in  the  land  department .  2/ 

An  entry  may  be  cancelled  in  part,  as  where  it  appears 
that  the  claim  consists  of  two  non-contiguous  parts.  4/ 

Except  to  the  extent  that  review  is  afforded  by  the 
Administrative  Procedure  Act,  5/  a  decision  of  the  land  office 


1/  Kirk  v.  Olson,  245  U.S.  225  (1917);  Cameron  v.  United 
States,  252  U.S.  450  (1920);  Adams  v.  United  States  318  F . 2d 
861  (1963);  Union  Oil  Co.  of  California  v.  Udall,  289  F . 2d 
790  (1961);  see  United  States  v.  Record  Oil  Co.,  242  Fed. 

746  (S.D.Cal.  1917).  A  cancellation  of  a  mineral  entry  with¬ 
out  notice  is  void.  McGowan  v.  Alps  Consol.  Min.  Co.,  23  L.D. 
113  (1896);  Rebecca  Gold  Min.  Co.  v.  Bryant,  31  Colo.  119,  71 
Pac.  1110  (1903) . 

2/  German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  40  Pac. 

453  (1895);  Mineral  Farm  Min.  Co.  v.  Barrick,  33  Colo.  410, 

80  Pac.  1055  (1905) . 

3/  Devil's  Den  Consol.  Oil  Co.  v.  United  States,  251 
Fed.  548  (1918). 

4/  See  Brown  v.  Gurney,  201  U.S.  184  (1906). 

5/  5  U.S.C.,  §  702  (Supp.  Ill,  1965-1967). 
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cancelling  a  mineral  entry  is  binding  upon  the  courts,  and 
is  conclusive  that  the  applicant  has  failed  to  comply  with 
all  the  requirements  for  obtaining  a  patent.  Such  a  decision 
adjudicates  the  fact  that  the  applicant  obtained  no  title 
by  his  entry,  and  deprives  the  applicant  of  the  ability  to 
claim  any  right  under  his  receipt.  The  mere  fact  that  his 
money  remains  on  deposit  after  the  entry  is  cancelled  gives 
him  no  equitable  rights  to  the  ground,  and  from  the  date  of 
the  cancellation  of  the  entry,  the  applicant's  right  to  the 
possession  of  the  ground  depends  upon  his  location  and  his 
rights,  based  upon  such  location,  under  the  mining  laws.  1/ 
Thus,  the  cancellation  of  the  mineral  entry  places  the  appli¬ 
cant  in  a  position  no  better  (or  worse  _2/)  than  one  who  holds 
by  location  only,  and  his  possessory  right  may  be  terminated 
by  abandonment  or  forfeiture,  3/  but  if  the  cancellation  is 
based  upon  a  mistake  of  law  on  the  part  of  the  officers  of 
the  land  department,  the  applicant  is  not  deprived  of  rights 
vested  in  him  by  law.  4/ 

The  cancellation  of  a  mineral  entry  for  fraud  or  for  a  de¬ 
fect  in  the  original  location  relates  back  to  the  date  of  the 
entry,  5/  but  cancellation  of  an  entry  for  other  reasons  may, 
depending  on  the  circumstances,  be  effective  only  when  made.’j)/ 

It  was  formerly  held,  by  both  the  Secretary  and  the 
courts,  that  the  cancellation  of  a  mineral  entry,  even  though 
based  upon  the  failure  of  the  applicant  to  prove  a  discovery 


1/  Shank  v.  Holmes,  15  Ariz.  229,  137  Pac .  871  (1914). 

2/  McGowan  v.  Alps  Consol.  Min.  Co.,  23  L.D.  113  (1896). 

1!  Adams  v.  Polglase,  32  L„D,  477  (1904);  Shank  v.  Holme 
15  Ariz.  229,  137  Pac.  871  (1914);  Murray  v.  Polglase,  17  Mont. 
435,  43  Pac,  505  (1896);  Murray  v.  Polglase,  23  Mont.  401,  59 
Pac.  439  (1899). 

4/  El  Paso  Brick  Co.  v.  McKnight,  233  U.S.  250  (1914). 

5/  Murray  v.  Polglase,  23  Mont.  401,  59  Pac.  439  (1899). 

6/  See  Brown  v.  Gurney,  201  U.S.  184  (1906). 


did  not  invalidate  the  claim  or  restore  the  ground  to  the 
public  domain.  If  The  Secretary  now  takes  the  position  that 
rejection  of  an  application  for  patent  for  lack  of  proof  of 
a  discovery  is  a  declaration  that  the  claim  is  invalid.  2/ 


B .  Adverse  claims . 


When  an  adverse  claim  is  filed  within  the  time  required, 
proceedings  on  the  patent  application,  except  for  the  publica¬ 
tion  and  posting  of  notices  and  plat  and  the  filing  of  proof 
of  such  publication  and  posting,  are  stayed  until  the  contro¬ 
versy  is  finally  adjudicated  by  the  court,  or  the  adverse 
claim  is  waived  or  withdrawn.  _3/ 


1 •  Persons  entitled  to  file  adverse  claims. 


The  statute  providing  for  the  filing  of  adverse  claims 
also  provides  for  a  judicial  determination  of  surface  conflicts 
between  the  owners  of  unpatented  mining  claims.  4/  An  adverse 
claim  need  not  and  usually  cannc t  be  filed  by  the  owner  of  a 


1/  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.,  194  U.S. 

220  (1904);  Beals  v.  Cone,  27  Colo.  473,  62  Pac.  948,  83  Am. 
St. Rep.  92  (1900);  Peoria  &  C.  Mill  &  Min.  Co.  v.  Turner,  20 
Colo.App.  474,  79  Pac.  915  (1904);  Clipper  Min.  Co.,  22  L.D. 
527  (1896);  McGowan  v.  Alps  Consol.  Min.  Co.,  23  L.D.  113 
(1896);  Clipper  Min.  Co.  v.  Eli  Min.  Co.,  33  L.D.  660  (1905); 
see  Alaska  Copper  Co.,  43  L.D.  257  (1914)  (mill  site). 

2/  United  States  v.  Carlile,  67  I.D.  417  (1960);  United 
States  v.  Baranof  Exploration  &  Development  Co.,  72  I.D.  212 
(1965) . 

3/  43  C.F.R.  §  3481.4  (1968) . 

4/  Richmond  Min.  Co.  v.  Rose,  114  U.S.  576  (1882). 
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patented  mining  claim  1/  or  mill  site,  2/  by  a  mining  claimant 
whose  surface  rights  do  not  conflict  with  those  of  the  appli¬ 
cant  for  patent,  3/  or  by  a  mineral  leasing  permittee  4/  or 
lessee.  5./ 

A  controversy  between  lode  and  placer  claimants  to  the 
same  ground  6/  or  deposit  ]_/  is  an  adverse  claim  within  the 
meaning  of  the  statute,  and  has  always  been  so  considered  by 


1/  Iron  Silver  Min.  Co.  v.  Campbell,  135  U.S.  286  (1890); 
Bennet  v.  Harkrader,  158  U.S.  441  (1895);  Mantle  v,  Noyes,  5 
Mont.  274,  5  Pac .  850  (1885);  North  Star  Lode,  28  L.D.  41 
(1899). 

2/  Snyder  v.  Waller,  25  L.D.  7  (1897). 

3/  Lawson  v.  United  States  Min.  Co.,  207  U.S.  1  (1907); 
Champion  Min.  Co.  v.  Consol.  Wyoming  Gold  Min.  Co.,  75  Cal. 

78,  16  Pac.  513  (1888);  Lee  v.  Stahl,  13  Colo.  174,  22  Pac. 

436  (1889);  Hickey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  46, 

81  Pac.  811  (1905). 

4/  Joseph  E.  McClory ,  50  L.D.  623  (1924);  H.  Leslie 
Parker,  54  I.D.  165  (1933). 

5/  Union  Oil  Co.,  65  I.D.  245  (1958). 

6/  Ethelyndal  McMullen,  62  I.D.  395  (1955). 

7/  Chemi-Cote  Perlite  Corp.  v.  Bowen,  72  I.D.  403  (1965); 
Bowen  v.  Chemi-Cote  Perlite  Corp.,  102  Ariz.  423,  432  P.2d 
435  (1967). 
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the  land  department  1/  and  the  courts.  2/  If  both  parties 
claim  the  same  deposit,  one  party  asserting  it  to  be  a  lode 
deposit,  the  other,  a  placer  deposit,  the  lode  claimant  cannot 
rely  upon  the  lode- in-placer  provisions  of  the  federal 
statute.  3/ 

A  tunnel  site  claimant  who  has  discovered  a  vein  or 
lode  may  file  an  adverse  claim.  4/  A  tunnel  site  claimant 
who  has  not  discovered  a  vein  or  lode  need  not  file  an 
adverse  claim,  for  whether  any  vein  or  lode  will  ever  be 
discovered  in  the  tunnel  and  whether  if  discovered  it  should 
conflict  with  the  claim  of  the  applicant  for  patent,  are 
matters  of  pure  speculation.  5/ 


1/  Alice  Placer  Mine,  4  L.D.  314  (1886);  Apple  Blossom 
Placer  v.  Cora  Lee  Lode,  14  L.D.  641  (1892) ;  Aurora  Lode  v. 
Bulgar  Hill  and  Nugget  Gulch  Placer,  23  L.D.  95  (1896); 

Clipper  Min.  Co.  v.  Searle,  29  L.D.  137  (1899). 

2/  Bennett  v.  Harkrader ,  158  U.S.  441  (1895);  Clipper 
Min.  Co.  v.  Eli  Min.  6c  Land  Co.,  194  U.S.  220  (1904);  Cole 
v.  Ralph,  252  U.S.  286  (1920);  Webb  v.  American  Asphaltum  Mm. 
Co.,  157  Fed.  203  (8th  Cir.  1907);  San  Francisco  Chemical  Co. 
v.  Duf field ,  201  Fed.  830  (8th  Cir.  1907);  Duffield  v.  San 
Francisco  Chemical  Co.,  205  Fed.  480  (9th  Cir.  1913)  ;  Titanium 
Actynite  Industries  v.  McLennan,  272  F . 2d  667  (10th  Cir.  1959). 

3/  Chemi-Cote  Perlite  Corp.  v.  Bowen,  72  I.D.  403  (1965); 
Bowen  v.  Chemi-Cote  Perlite  Corp.,  102  Ariz.  423,  432  P.2d 
435  (1967). 

4/  Ellet  v.  Campbell,  18  Colo.  510,  33  Pac ,  521  (1893), 
aff'd  Campbell  v.  Ellet,  167  U.S.  116  (1897). 

5/  Enterprise  Min.  Co.  v.  Rico-Aspen  Consol.  Min.  Co., 

167  U.S.  108  (1897);  Creede  6c  Cripple  Creek  Min.  6c  Milling 
Co.  v.  Uinta  Tunnel  Min.  6c  Transportation,  196  U.S.  33  7  (190j)  . 
But  see  Bodie  Tunnel  6c  Min,  Co.  v.  Bechtel  Consol.  Min.  Co., 

1  L.D.  584  (1881);  Back  v.  Sierra  Nevada  Con.  Min.  Co.,  2  Ida. 

420,  17  Pac.  83  (1888) . 
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An  applicant  for  a  patent  to  a  mining  claim  need  not, 
in  order  to  preserve  his  rights,  adverse  any  subsequent 
application  for  the  same  ground  while  his  own  application  is 
pending.  1/  Similarly,  one  who  has  filed  an  adverse  claim 
against  one  application  need  not  file  an  adverse  claim  against 
a  second  application  by  the  same  applicant  for  a  patent  to  the 
same  ground.  2/ 

The  issue  to  be  determined  in  an  adverse  suit  is  the 
right  to  possession  of  the  ground  in  conflict,  and  the  courts 
cannot  in  such  a  suit  determine  whether  the  ground  is  mineral 
or  nonmineral,  this  determination  being  one  reserved  exclu¬ 
sively  to  the  land  department.  3/  Therefore,  one  claiming 
the  ground  as  a  squatter  4/  or  under  an  agricultural,  5./ 


1/  Steel  v.  Gold  Lead  Gold  &  Silver  Min.  Co.,  18  Nev. 

80,  1  Pac .  448  (1883).  The  application  must,  of  course,  be 
followed  up  by  complying  with  the  provisions  of  the  statute 
regarding  notice.  Snow  Flake  Lode,  4  L.D.  30  (1885). 

2/  Rose  v.  Richmond  Min.  Co.,  17  Nev.  25,  27  Pac.  1105 
(1882) . 

3/  Ryan  v.  Granite  Hill  Min.  &  Development  Co.,  29  L.D. 
522  (1900);  LeFevre  v.  Amonson,  11  Ida.  45,  81  Pac.  71  (1905); 
Nevada  Exploration  &  Min.  Co.  v.  Spriggs,  41  Utah  171,  124  Pac. 
770  (1912);  Wright  v.  Town  of  Hartville,  13  Wyo .  497,  81  Pac. 
649  (1905). 

4/  LeFevre  v.  Amonson,  11  Ida.  45,  81  Pac.  71  (1905). 

5./  Powell  v.  Ferguson,  23  L.D.  173  (1896). 
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townsite,  1/  or  railroad  2/  grant  or  patent  cannot  file  an 
adverse  claim  or  institute  an  adverse  suit  on  such  a  claim. 

All  patents  granted  by  the  United  States,  including 
patents  to  mining  claims,  are  subject  to  vested  and  accrued 
water  rights  arid  rights  to  ditches,  canals,  and  reservoirs 
used  in  connection  with  such  water  rights.  3/  Since  the 
owner  of  such  rights  is  fully  protected  by  the  statute  and 
by  the  reservations  contained  in  the  patent,  he  cannot  make 
such  rights  the  subject  of  an  adverse  claim.  4/  Similarly, 
rights  of  way  for  highways  5./  or  railroads  6/  cannot  be  made 
the  subject  of  an  adverse  claim. 

If  one  co-owner  applies  for  a  patent  in  his  own  name, 
to  the  exclusion  of  another  co-owner  of  the  claim,  the 
excluded  co-owner  need  not  file  an  adverse  claim  in  order  to 
protect  his  interest  in  the  property,  but  may,  after  the 
issuance  of  the  patent,  institute  a  suit  to  have  the  patentee 


1/  Behrends  v.  Goldsteen,  1  Alaska  518  (1902);  Wright 
v.  Town  of  Hartville,  13  Wyo.  497,  81  Pac .  649  (1905);  Ryan 
v.  Granite  Hill  Min.  &  Development  Co.,  29  L.D,  322  (1899). 
See  Deffeback  v.  Hawke,  115  U.S.  392  (1885).  Contra,  Bonner 
v.  Meikle,  82  Fed.  697  (C.C.D.Nev.  1897);  Young  v.  Goldsteen, 
97  Fed.  303  (D. Alaska  1899). 

2/  Grand  Canyon  Ry.  v.  Cameron,  35  L.D  495  (1900). 

3/  30  U.S.C.  §  51  (1964) . 

4/  Rockwell  v.  Graham,  9  Colo.  36,  10  Pac.  284  (1886). 

5/  Decision  of  the  Commissioner,  Dec.  29,  1871,  Copp, 

U.S.  Mining  Decisions  76  (1874) . 

6 J  Grand  Canyon  Ry.  v.  Cameron,  35  L  D.  495  (1907). 
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declared  a  trustee.  1/  A  claim  filed  by  an  excluded  co-owner 
is  not  an  adverse  claim  requiring  that  the  proceedings  be 
stayed  pending  the  completion  of  the  adverse  suit,  but  the 
land  department  may  suspend  the  patent  proceedings  pending 
a  determination  of  an  action  brought  by  the  excluded  co¬ 
owner.  2/  Such  actions  have  been  termed  adverse  suits  by  the 
state  courts.  J3/ 

One  who  has  a  lien  on  a  mining  claim  need  not  file  an 
adverse  claim  to  protect  his  interest,  as  the  lien  will  con¬ 
tinue  after  patent  as  well  as  before.  4/  It  has  been  held, 
however,  that  since  a  sheriff's  deed  passes  only  the  execu¬ 
tion  debtor's  present  interest  or  estate,  one  purchasing  a 
mining  claim  at  such  a  sale  must  file  an  adverse  claim  when 
the  execution  debtor  applies  for  a  patent.  5/ 

An  adverse  claim  may  be  filed  by  one  co-owner  of  a  mining 


1/  Turner  v.  Sawyer,  150  U.S.  578  (1893);  Hunt  v. 

Pachin,  35  Fed.  816  (C.C.D.Nev.  1888);  Stevens  v.  Grand  Central 
Min.  Co.,  133  Fed.  28  (8th  Cir.  1904);  Doherty  v.  Morris,  11 
Colo.  12,  16  Pac .  911  (1888);  Allen  v.  Blanche  Gold  Min.  Co., 

46  Colo.  199,  102  Pac.  1072  (1909);  Suessbach  v.  First  Nat. 
Bank,  5  Dak.  477,  41  N.W  662  (1889);  Brundy  v.  Mayfield,  15 
Mont.  201,  38  Pac.  1067  (1895);  McCarthy  v.  Speed,  12  S.D  7, 

80  N.W.  135,  50  L.R.A.  184  (1899);  Thomas  v.  Elling,  25  L  D. 

495  (1897). 

It  Thomas  v.  Elling,  26  L.D.  220  (1898);  Coleman  v. 
Homestake  Min.  Co.,  30  L.D.  364  (1900). 

3/  See  O' Hanlon  v.  Ruby  Gulch  Min.  Co.,  64  Mont.  318, 

209  Pac.  1062  (1922). 

4/  Butte  Hardware  Co.  v.  Frank,  25  Mont.  344,  65  Pac. 

1  (1901). 

5/  Hamilton  v.  Southern  Nev.  Gold  &  Silver  Min.  Co., 

33  Fed.  562  (C.C.D.Nev.  1887). 
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claim  on  behalf  of  the  other  co-owner.  1 J 

An  alien,  even  though  not  entitled  to  a  patent,  may  pro¬ 
tect  his  possession  of  an  unpatented  mining  claim  by  filing 
an  adverse  claim.  2/ 


2 •  Time  for  filing  adverse  claims. 


The  provisions  of  the  statute  specifying  the  period 
within  which  an  adverse  claim  may  be  filed  are  mandatory, 
and  the  land  department  has  no  authority  to  extend  that  period.  3/ 

In  computing  the  period  within  which  an  adverse  claim 
must  be  filed,  the  first  day  of  publication  is  excluded.  4/ 

If  the  last  day  of  publication  falls  on  a  legal  holiday,  an 
adverse  claim  may  be  filed  on  the  next  business  day.  5/ 

The  land  department  officers  need  not  accept  an  adverse 
claim  presented  after  office  hours  on  the  last  day  of  publi¬ 
cation,  but  if  they  accept  it,  the  adverse  claim  is  timely 
filed.  6/ 


1/  Decision  of  the  Commissioner,  Jan.  28,  1869,  Copp, 
U.S.  Mining  Decisions  19  (1874);  Nesbitt  v.  DeLamar's  Nevada 
Gold  Min.  Co.,  24  Nev.  273,  53  Pac .  178,  77  Am. St. Rep.  807 
(1898);  cf.  Wolverton  v.  Nichols,  119  U.S.  485  (1886). 

2 /  Ginaca  v.  Peterson,  262  Fed.  904  (9th  Cir.  1920). 

3/  Miner  v.  Mariott,  2  L.D0  709  (1884);  Gross  v. 

Hughes,  29  L.D.  467  (1900). 

4/  43  C.F.R.  §  3453.1  (1968) . 

_5/  Ground  Hog  Lode  v.  Parole  &  Morning  Star,  8  L.D. 
430  (1889);  see  Waterhouse  v.  Scott,  13  L.D.  718  (1891). 

J>/  Giroux  v.  Scheurman,  21  L.D.  546  (1896). 
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/ 


3 .  Failure  to  timely  file  adverse  claim. 


If  no  adverse  claim  is  filed  in  the  land  office  within 
the  60-day  publication  period,  it  must  be  assumed  that  none 
exists.  1/  Failure  to  file  an  adverse  claim  within  the  time 
prescribed  is  a  waiver  of  any  rights  that  might  have  been 
asserted  by  such  a  claim,  2 /  and  precludes  consideration  of 
the  merits  of  the  claim.  3/ 

One  who  files  an  adverse  claim  after  the  expiration  of 
the  60-day  publication  period  is  not  an  "adverse  claimant" 
but  merely  a  protestant  without  interest.  4/  He  may  show 
that  the  applicant  has  not  complied  with  the  requirements  of 
the  law,  but  he  cannot  assert  any  claim  based  upon  priority 
of  possession.  5/  In  particular,  he  cannot  assert  that  the 
applicant's  discovery  was  made  within  the  boundaries  of  the 
protestant's  prior  location.  6/ 


1/  30  UoS.C.  §  29  (1964);  Gross  v.  Hughes,  29  L„D.  467 

(1900);  Gray  v.  Milner  Corp.,  64  I.D.  337  (1957). 

2/  Gwillim  v.  Donnellan, 115  U .S .  45  (1885). 

3/  American  Consol.  Min.  &  Milling  Co.  v.  DeWitt, 

26  L.D.  580  (1898);  Burnside  v.  O'Connor,  30  L.D.  67  (1900); 
Langwith  v.  Nevada  Min.  Co.,  49  L.D.  629  (1923);  Gray  v. 

Milner  Corp.,  64  I.D.  337  (1957);  Murray  v.  Polglase,  23  Mont. 
401,  59  Pac.  439  (1899) . 

4/  Nettie  Lode  v.  Texas  Lode,  14  L.D.  180  (1892). 

5/  30  U.S.C.  §  29  (1964);  Dahl  v.  Raunheim,  132  U.S. 

260  (1889);  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.  79  Fed. 

868  (C.C.D.S.D.  1897);  Gross  v.  Hughes,  29  L.D.  467  (1900); 
Burnside  v.  O'Connor,  30  L.D.  67  (1900);  Gray  v.  Milner  Corp., 

64  I.D.  337  (1947);  Chemi-Cote  Perlite  Corp.  v.  Bowen,  72  I.D. 

403  (1965);  Bowen  v.  Chemi-Cote  Perlite  Corp.,  102  Ariz.  423, 

432  P . 2d  435  (1967). 

J>/  American  Consol.  Min.  &  Milling  Co.  v.  DeWitt,  26 
L.D.  580  (1898);  Langwith  v.  Nevada  Min.  Co.,  49  L.D.  629  (1923). 
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It  has  been  held  that  since  the  land  department  does 
not  determine  priorities  between  mineral  claimants,  the 
failure  of  one  claimant  to  file  an  adverse  claim  is  a  waiver 
only  of  such  surface  rights  as  are  in  conflict  with  those  of 
the  applicant ,  and  by  failing  to  adverse  he  does  not  pre¬ 
judice  his  ability  to  assert  his  priority  as  to  that  portion 
of  his  claim  not  in  conflict  and  to  any  extralateral  rights 
pertaining  to  that  portion.  JL /  On  the  other  hand,  the 
better  rule  would  seem  to  be  that  one  who  fails  to  adverse 
is  in  no  better  position  than  one  who  adverses  and  loses, 
and  that  failure  to  adverse  is  an  admission  of  the  truth  of 
every  fact  which  the  applicant  would  be  required  to  establish 
in  an  adverse  suit,  including  the  priority  of  location.  2 / 

Failure  to  file  an  adverse  claim  is  not  a  waiver  of 
rights  which  may  come  into  existence  after  the  60-day  pub¬ 
lication  period.  Such  rights  may  arise  if  the  applicant 
for  patent  abandons  his  claim  or  it  becomes  forfeited,  _3/ 
or  where  a  tunnel  site  claimant  discovers  a  lode  after  the 
period  of  publication.  4/ 


Sufficiency  of  adverse  claim. 


The  adverse  claim  must  be  on  the  oath  of  the  person 


JV  Clark-Montana  Realty  Co.  v.  Butte  &  Superior  Copper 
Co.,  233  Fed.  547  (D.Mont.  1916). 

2/  Gwillim  v.  Donnellan,  115  U.S.  45  (1885);  Bunker 
Hill  &  Sullivan  Min.  &  Concentrating  Co.  v.  Empire  State-Min. 
&  Developing  Co.,  109  Fed.  538  (9th  Cir.  1901). 

3/  Gillis  v.  Downey,  85  Fed.  483  (8th  Cir.  1898); 
Little  Pauline  v.  Leadville  Lode,  7  L.D.  506  (1888);  Poore 
v.  Kaufman,  44  Mont.  248,  119  Pac.  785  (1911);  South  End 
Min.  Co.  v.  Tinney,  22  Nev.  19,  35  Pac.  89  (1894). 

4/  Enterprise  Min.  Co.  v.  Rico-Aspen  Consol.  Min.  Co., 
167  U.S.  108  (1897) . 
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making  it,  1/  who  may  be  the  adverse  claimant,  or  his  duly 
authorized  agent  or  attorney  in  fact  cognizant  of  the  facts 
stated.  2/  Where  an  agent  or  attorney  in  fact  files  the 
adverse  claim,  he  must  furnish  proof  that  he  is  such  agent 
or  attorney.  3/  The  adverse  claimant  may  make  his  oath  to 
the  adverse  claim  even  though  he  resides  or  is  temporarily 
outside  the  limits  of  the  land  district  in  which  the  claim 
is  situated,  4/  but  an  agent  or  attorney  in  fact  must  sign 
the  statement  of  the  adverse  claim  within  the  land  district, 
and  must  state  that  it  was  so  signed,  jj/ 

The  adverse  claim  must  show  the  nature,  boundaries,  and 
extent  of  the  adverse  claim.  j6 /  The  adverse  claim  must  state 
whether  the  adverse  claimant  claims  as  a  purchaser  for  valuable 
consideration  or  a  locator.  If  he  claims  as  a  purchaser,  he 
must  furnish  a  certified  copy  of  the  original  location,  the 
original  conveyance,  a  duly  certified  copy  thereof,  or  an 
abstract  of  title  from  the  office  of  the  proper  recorder. 

Xl  the  transaction  is  a  verbal  one,  the  adverse  claimant  must 
n3.r“rcite  the  circumstances  attending  the  purchase,  the  date  of 
purchase,  and  the  amount  paid,  which  facts  should  be  supported 
by  the  statement  of  one  or  more  witnesses,  if  any  were  pre¬ 
sent  at  the  time.  If  the  adverse  claimant  claims  as  a  locator, 
he  must  file  a  duly  certified  copy  of  the  location  from  the 
office  of  the  proper  recorder.  _7/ 

In  order  to  show  the  boundaries  and  extent  of  the  adverse 


1/ 

30 

U.S.C. 

2/ 

Id 

.  §  31; 

3/ 

43 

C.F.R. 

4/ 

30 

U.S.C. 

5/ 

43 

C.F.R. 

6/ 

30 

U.S.C. 

7/ 

43 

C.F.R. 

§  30  (1964). 

43  C.F.R.  §  3481.1(a)  (1968). 

§  3481.1(b)  (1968). 

§  31  (1964) 

§  3481.1(c)  (1968). 

§  30  (1964);  43  C.F.R.  §  3481.2(a) 
§  3481.2(a)  (1968). 


(1968) . 
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claim,  the  adverse  claimant  must  file  a  plat  of  his  entire 
claim  showing  its  relative  situation  or  position  with  respect 
to  the  claim  for  which  a  patent  is  sought  and  the  extent  of 
the  conflict.  However,  if  both  the  claim  for  which  patent  is 
sought  and  the  claim  of  the  adverse  claimant  are  located  by 
legal  subdivisions,  the  adverse  claimant  need  not  have  a 
survey  made  or  file  a  plat.  JL/  If  the  adverse  claim  is  not 
described  by  legal  subdivisions,  the  regulations  advise  that 
it  will  generally  be  more  satisfactory  if  the  plat  thereof 
is  made  from  an  actual  survey  by  a  mineral  surveyor  and  its 
correctness  officially  certified  thereon  by  him",  2/  but  it 
is  not  mandatory  that  a  survey  be  made  by  a  mineral  surveyor.  3/ 
If,  because  of  adverse  weather,  no  survey  can  be  made  within 
the  time  alloted,  the  adverse  claimant  may  show  the  nature, 
extent,  and  boundaries  of  his  claim  as  nearly  as  practicable 
from  information  within  his  reach,  presenting  under  oath 
his  reasons  for  not  obtaining  a  survey.  4/ 

Any  objection  to  the  sufficiency  of  the  adverse  claim 
should  be  made  in  the  land  department,  as  it  is  probably  too 
late  to  raise  such  objection  in  the  courts.  5/ 


5 .  Adverse  suits . 


Within  30  days  after  filing  his  adverse  claim,  an 
adverse  claimant  must  commence  proceedings  in  a  court  of 


1/  43  C.F.R.  §  3481.2(b)  (1968). 

2/  Id. 

3/  See  Anchor  v.  Howe,  50  Fed.  366  (C.C.D.Ida.  1892). 

4/  Hoffman  v.  Beecher,  12  Mont.  489,  31  Pac .  92  (1892)* 

J.  S.  Wallace,  1  L„D.  582  (1882). 

5/  Hoffman  v.  Beecher,  12  Mont.  489,  31  Pac.  92  (1892); 

Rose  v.  Richmond  Min.  Co.,  17  Nev.  25,  27  Pac.  1105  (1882). 
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competent  jurisdiction  to  determine  the  question  of  the  right 
of  possession,  and  must  prosecute  the  suit  with  reasonable 
diligence  to  final  judgment.  1/  Failure  to  file  an  adverse 

suit  within  the  prescribed  time  is  a  waiver  of  the  adverse 
claim.  2/ 

P la int if f  in  an  adverse  suit  must  plead  and  prove  the 
filing  of  an  adverse  claim  in  the  land  department  within  the 
60-day  period  and  the  commencement  of  the  adverse  suit 
within  the  30-day  period.  _3/  An  adverse  suit  instituted 
after  the  30-day  period,  or  on  an  adverse  claim  not  filed 
within  the  60- day  publication  period,  does  not  bar  the 
issuance  of  a  patent,  and  any  adjudication  of  the  rights 
of  possession  made  in  such  suit  is  not  binding  on  the  land 
department .  4./  What  constitutes  the  commencement  of  an  ad¬ 
verse  suit  in  a  state  court  is  a  question  of  state  law,  5/ 
and  where  a  court  of  competent  jurisdiction  has  ruled  that 


1/  30  U.S.C.  §  30  (1964) . 

2/  Downey  v.  Rogers,  2  L.D.  707  (1883):  Scott  v. 
Maloney,  22  L.D.  274  (1896). 

,3/  Chichago-f  Extension  Gold  Min.  Co.  v.  Alaska-Handy 
Gold  Min.  Co.,  45  F.2d  553  (9th  Cir.  1930);  Smith  v.  Wheeler, 

5  Alaska  282  (1915);  Warnekros  v.  Cowan,  13  Ariz.  42,  108  Pac 
238  (1910);  Marshall  Silver  Min.  Co.  v.  Kirtley,  12  Colo.  410  ’ 
21  Pac ,  492  (1889);  Hunt  v.  Eureka  Gulch  Min.  Co.,  14  Colo. 

451,  24  Pac.  550  (1890);  Cronin  v.  Bear  Creek  Min.  Co.,  3  Ida. 
614,  32  Pac.  204  (1893);  Mattingly  v.  Lewisohn,  8  Mont.  259, 

19  Pac.  310  (1888);  see  Upton  v.  Santa  Rita  Min.  Co.,  14  N.M. 
96,  89  Pac.  275  (1907).  But  see  Rose  v.  Richmond  Min.  Co 
17  Nev,  25,  27  Pac.  1105  (1882). 

4/  Nettie  Lode  v.  Texas  Lode,  14  L.D.  180  (1892);  Mad¬ 
ison  Placer  Claim,  35  L.D.  551  (1907);  Chemi-Cote  Perlite  Corp. 
v.  Bowen,  72  I.D.  403  (1905);  Murray  v.  Polglase,  23  Mont. 

01,  59  Pac.  439  (1899);  see  Mattingly  v.  Lewisohn,  8  Mont. 

259,  19  Pac.  310  (1888). 

1/  Richmond  Min.  Co.  v.  Rose,  114  U.S.  476  (1885). 
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the  adverse  suit  has  been  timely  commenced,  the  land  department 
cannot  take  any  proceedings  in  the  case  until  the  suit  has  been 


.  If  the  pleadings  are  sufficient  to  raise  the  proper 
issues  in  support  of  an  adverse  claim,  a  suit  pending  between 
e  parties  prior  to  the  filing  of  the  adverse  claim  may  be 
considered  as  an  action  brought  pursuant  to  the  federal  stat- 
u  e,  and  in  such  a  case  it  will  be  unnecessary  for  the  adverse 
claimant  to  commence  another  suit.  2/  Even  if  the  pleadings 
are  not  sufficient,  they  may  be  amended  to  raise  the  proper 
issues,  if  the  practice  in  the  particular  court  permits  3/ 
m  lieu  of  commencing  another  suit.  4/  A  ruling  by  the’ state 
at  ^  suit  pending  at  the  time  an  adverse  claim  is 
tiled  constitutes  an  adverse  suit  prevents  any  further  pro¬ 
ceedings  in  the  land  department  on  the  patent  application.  5/ 

The  ultimate  issue  in  an  adverse  suit  is  which  of  the 
claimants  is  entitled  to  possession  of  the  ground  in  conflict.  6/ 
ot  parties  are,  in  effect,  plaintiffs,  and  each  must  recover 


1/ 

Claim, 


Catron  v.  Lewisohn,  23  L.D.  20  (1896);  Gypsum  Placer 
37  L . D ..  484  (1909)  . 


2/  Northwestern  Lode  and  Mill  Site  Co.,  8  L.D  437 
(1889);  Ethelyndal  McMullin,  62  I  D.  395  (1955);  McMullin  v 
Magnuson,  102  Colo.  230,  78  P.2d  964  (1938);  Jones  v.  Pacific 
Dredging  Co.,  9  Ida.  186,  72  Pac .  956  (1903);  Axiom  Min.  Co 
v.  Little,  10  S.D.  198,  61  N.W.  441  (1894). 

-2/.  See  Allen  v.  Myers,  1  Alaska  114  (1901)  (action  to 
quiet  title  dismissed  on  ground  that  statutory  adverse  suit 
was  adequate  remedy  at  law) . 

4/  Christmann  v.  Yonkers,  56  I.D.  34  (1963). 

5/  Ethelyndal  McMullin,  62  I.D.  395  (1955). 

6/  Bennett  v.  Harkrader,  158  U.S.  441  (1895). 
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tM48Jrf?Jh  °J  viS  OWn  tltle-  If  neither  claimant  has 

.staDlished  h^s  right  of  possession,  the  jury  should  so  find 

and  the  judgment  should  be  entered  accordingly.  2/ 

Either  of  the  parties  in  an  adverse  suit  may  raise 
the  objection  of  alienage,  3/  but  if  the  want  of  proof  of 

citizenship  is  not  raised  at  the  trial,  it  cannot  be  raised 
lor  the  first  time  on  appeal.  4/ 

An  adverse  suit  does  not  determine  the  right  of  either 
claimant  to  a  patent,  but  is  merely  a  proceeding  in  aid  of 

the  land  department  which  is  the  agency  which  must  ultimately 
determine  the  right  to  a  patent.  5/ 


The  land  department  has  no  jurisdiction  to  permit  a 
mineral . entry  while  an  adverse  suit  is  pending,  and  a  receipt 
or  certificate  of  entry  so  issued  is  not  conclusive  of  the 
applicant  s  right  to  a  patent  as  against  the  adverse 


1/  Brown  v.  Gurney,  201  U.S.  184  (1906);  Lockhart  v. 
Farrell,  31  Utah  155,  86  Pac.  1077  (1906);  see  Becker  v 
Pugh,  9  Colo.  589,  13  Pac.  906  (1887)  (plaintiff  must  prove 
location  m  compliance  with  statute  and  local  rules) 

2/  30  U.S.C.  §  32  (1964) . 

2.(  Billings  v.  Aspen  Min.  &  Smelting  Co.,  51  Fed.  338 
(,8th  Cir.  1892),  reh . den .  52  Fed.  250  (8th  Cir.  1892);  Lohman 

a®,  fA.104  Fed-  178  (C-c-D-0re.  1900);  Matlock  v.  Stone, 

7  Ark.  195,  91  S.W.  553  (1905);  Duncan  v.  Eagle  Rock  Gold 

p111'  Co-’  48  Col°-  569>  111  Pac-  588,  139  Am. St. 

Kep.  2d8  (19x0);  Wilson  v.  Triumph  Consol.  Min.  Co.,  19  Utah 

66,  56  Pac.  300,  75  Am. St. Rep.  718  (1899);  Sherlock  v. 
Leighton,  9  Wyo .  297,  63  Pac.  580  (1900).  reh. den.  9  Wvo . 

312,  63  Pac.  934  (1900).  - 


4/  O'Reilly  v.  Campbell,  116  U.S.  418  (1886). 

1/  Perego  v.  Dodge,  163  U.S.  160  (1896);  Doe  v.  Water- 
l°°  M“-  C°->  70  Fed .  455  (9th  Cir.  1895);  Upton  v.  Santa 
Rita  Min.  Co.,  14  N.M.  96,  89  Pac.  275  (1907). 
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claimant.  1/ 


.  ..T|je  ri§Jlts  uP°n  which  an  adverse  suit  may  be  based  are 

wa^fi^H0  ^ose/ishts  existing  at  the  time  the  adverse  claim 
was  filed  2/  and  stated  in  the  claim.  3/  Any  rights  not 

are^al^ed"  IT  3dVerSe  claim  filed  “  the  land  department 

The  adverse  claimant  must  prosecute  his  suit  with 
reasonabie  diligence  to  final  judgment,  5/  and  where  the  suit 

ant  is6?n  mKS^d  f°r  l3Ck  °f  Prosecution ,  the  adverse  claim- 

adverse  claim  POSlti°n  than  ^  ^  h3d  f3iled  CO  fUe  an 

After  the  entry  of  judgment  in  an  adverse  suit  the 

Possession  of  the  claim  may  file  with  the 
P  P  h  and  officer  a  certified  copy  of  the  judgment  roll, 

§  wltI?  a  certificate  of  expenditures  and  improvements 

and  the  required  description,  and  upon  the  payment  of  the 
purchase  price  and  fees  patent  will  be  issued  for  the  claim 
or  such  portion  as  the  applicant  has  the  right  of  possession.  7/ 


1/  McEvoy  v.  Hyman,  25  Fed.  539  (C.C.D.Colo.  1885). 

„  .  ,  U  Chichagof f  Extension  Gold  Min.  Co.  v.  Alaska-Handy 

^°ld  45  F-2d  553  (9th  Cir.  1930);  Healey  v.  Rupp 

37  Colo.  25,  86  Pac.  1015  (1906).  PP 


J3/  Marshall  Silver  Min 
21  Pac.  492  (1889);  Lily  Min. 
Pac.  518  (1903). 


Co.  v.  Kir t ley ,  12  Colo.  410, 
Co.  v.  Kellogg,  27  Utah  111,  74 


1/  30  U.S.C.  §  30  (1964) . 

6/  Kannaugh  v.  Quartette  Min.  Co.,  16  Colo.  341,  27 
^1*  21890)891^  ’  ~g'  Steves  v*  Carson,  42  Fed.  821  (C.C.D. 


1/  30  U.S.C.  §  30  (1964)  . 
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The  certified  copy  of  the  judgment  roll  filed  by  the  applicant 
must  be  accompanied  by  a  certificate  of  the  clerk  of  the  court 
showing  that  the  judgment  is  a  final  judgment,  that  the  time 
for  appeal  has  expired,  and  that  no  appeal  has  been  filed  or 
that  the  defeated  party  has  waived  his  right  to  appeal.  1/ 

If  the  adverse  suit  has  been  dismissed,  the  applicant  may 
file  a  certificate  of  the  clerk  of  the  court  to  that  effect 
or  a  certified  copy  of  the  order  of  dismissal.  2/  After  an 
adverse  claim  has  been  filed  and  an  adverse  suit  commenced, 
relinquishment  or  abandonment  of  the  adverse  claim  may  be 
shown  only  by  showing  the  termination  of  the  adverse  suit 
either  by  judgment  or  by  dismissal.  3/  If  an  adverse  claim 
is  filed  but  no  adverse  suit  is  commenced  within  the  statutory 
period,  the  applicant  must  file  a  certificate  to  that  effect 
of  the  clerk  of  the  state  court  having  jurisdiction  and  of  the 
clerk  of  the  United  States  district  court  for  the  district  in 
which  the  claim  is  located.  4/ 


C .  Effect  of  mineral  patent. 


1 .  Collateral  attack. 


The  effect  of  a  mineral  patent  was  discussed  at  length 
in  the  leading  case  St.  Louis  Smelting  &  Refining  Co.  v.  Kemp.  5/ 
In  that  case,  the  Supreme  Court  said: 

"The  patent  of  the  United  States  is  the  convey¬ 
ance  by  which  the  Nation  passes  its  title  to  portions 


1/  43  C.F.R.  §  3481.5(a)  (1968). 

2/  Id.  §  3481.5(b). 

3/  Id.  §  3481.5(c). 

4/  Id.  §  3481.6. 

5/  104  U.S .  636  (1882) . 
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Of  the  public  domain.  ...  The  execution  and 
record  of  the  patent  are  the  final  acts  of  the 
officers  of  the  government  for  the  transfer  of 
its  title,  and  as  they  can  be  lawfully  performed 
only  after  certain  steps  have  been  taken,  that 
instrument,  duly  signed,  countersigned  and 
sealed,  not  merely  operates  to  pass  the  title 
but  is  in  the  nature  of  an  official  declaration 
by  that  branch  of  the  government  to  which  the 
alienation  of  the  public  lands,  under  the  law 
is  entrusted,  that  all  the  requirements  prelim¬ 
inary  to  its  issue  have  been  complied  with  The 
presumptions  thus  attending  it  are  not  open  to 
rebuttal  in  an  action  at  law." 


.1  i  a  m^n^n8  claim,  in  addition  to  conveying 

lefau.  le,  tc  the  patentee,  relates  back  to  the  incep- 

off  an  niri8KtS:  1-e;  ’  Co  the  date  of  location,  and  cuts 
1/  i1”3  aVlng  their  lncePtion  subsequent  to  that 

te.  1/  The  patent  is  conclusive  of  the  existence  of  a 
va  a.  location,  including  a  discovery,  and  cannot  be  col¬ 
laterally  attacked  for  lack  of  a  discovery.  2/  It  is  not 
however,  conclusive  of  the  date  of  the  discovery,  and  hence 
when  a  mineral  patent  is  attacked  on  the  ground  that  a 
conflicting  claim  of  title  arose  between  the  date  of  the 
ocation  notice  and  the  date  of  the  application  for  a 

”^VPTnt’.the  mlneral  patentee  must  show  the  date  on 
hich  his  location  was  perfected  by  the  compliance  with 

the  mining  laws,  3/  including  the  requirement  that  there 


.1/  Heydenfeldt  v. 
634  (1876);  Deffeback  v. 


Daney  Gold  &  Silver  Min.  Co.,  93  U.S 
Hawke,  115  U.S.  392  (1885). 


II  d  Too  nCom?Un  G°ld  Mln'  C°‘  V‘  AJax  Gold  Min-  Co-.  !82 
Ilinta4T9  Creede  &  CriPPle  Creek  Min.  &  Milling  Co.  v 

Uinta  Tunnel  Mm.  &  Transportation  Co.,  196  U.S.  337  (1905) 

,ri'  3  is  conclusive  of  the  mineral  character' 

Cir  1893)d’  Northern  Pac‘  R-  v-  Cannon,  54  Fed.  252  (9th 


3/  Hickey  v. 
81  Pac.  806  (1905). 


Anaconda  Copper  Min. 


33  Mont.  46, 


699 


be  a  discovery.  1/ 


The  rule  against  collateral  attack  is  not  absolute 
for,  as  the  Supreme  Court  explained  in  St.  Louis  Smelting 
&  Refining  Co.  v.  Kemp.  2 /  a  patent  which  is  void  may  be 
collaterally  attacked: 

"Of  course,  when  we  speak  of  the  conclusive 
presumptions  attending  the  issuance  of  a  patent 
for  lands,  we  assume  that  it  was  issued  in  a  case 
where  the  department  had  jurisdiction  to  act  and 
execute  it;  that  is  to  say,  in  a  case  where  the 
lands  belonged  to  the  United  States,  and  provi¬ 
sion  had  been  made  by  law  for  their  sale.  If 
they  never  were  public  property,  or  had  previously 
been  disposed  of,  or  if  Congress  had  made  no  pro¬ 
vision  for  their  sale,  or  had  reserved  them,  the 
department  would  have  no  jurisdiction  to  transfer 
them,  and  its  attempted  conveyance  of  them  would 
be  inoperative  and  void,  no  matter  with  what 
seeming  regularity  of  forms  of  law  may  have  been 
observed.  The  action  of  the  department  would 
in  that  event,  be  like  that  of  any  other  special 
tribunal  not  having  jurisdiction  of  a  case  which 
it  had  assumed  to  decide."  3/ 

Thus,  a  patent  purporting  to  grant  extralateral  rights 
with  respect  to  an  agricultural  title  is  not  merely  voidable, 
but  void,  4/  and  a  patent  not  containing  a  reservation 


1/  Gibbons  v.  Frazer,  68  Utah  182,  249  Pac.  472  (1926), 

2/  104  U.S,  636  (1882), 

3/  Accord,  Richmond  Min.  Co,  v.  Rose,  114  U.S.  576  (1885) 
(patent  issued  while  adverse  suit  was  pending) ;  Silver  King  Coal¬ 
ition  Mines  Co,  v.  Conkling  Min.  Co.,  255  U.S.  151  (1921)  (patent 
for  ground  not  included  in  notice  of  application  for  patent) . 

4/  See  Empire  Star  Mines  Co.  v.  Grass  Valley  Bullion 
Mines,  99  F.2d  228  (9th  Cir.  1938). 
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required  by  statute  is  void  insofar  as  it  purports  to  convey 
rights  contrary  to  the  provisions  of  the  statute.  1/ 

Once  a  mineral  patent  has  been  issued,  the  United  States 
cannot  convey  the  same  land  to  another  person.  2/ 


2.  Direct  attack. 


Upon  the  issuance  of  a  patent,  administrative  control 
ceases,  and  the  patent  may  be  set  aside  or  cancelled  only 
by  judicial  proceedings  in  the  courts.  An  action  to  set 
aside  or  cancel  a  patent  may  be  based  upon  fraud,  misrepre¬ 
sentation,  or  imposition  in  its  procurement,  3/  or  upon 
mistake  or  error  of  law  in  its  issuance.  4/ 

A  proceeding  by  the  United  States  to  vacate  and  annul  a 
mineral  patent  must  be  commenced  within  six  years  after  the 
date  of  the  issuance  of  the  patent.  5/ 

A  patent  issued  by  officers  who  "took  mistaken  views 
of  the  law,  or  drew  erroneous  conclusions  from  the  evidence, 
or  acted  from  imperfect  views  of  their  duty,  or  even  from 
corrupt  motives  '  may  be  attacked  directly  in  an  equitable 
action  by  one  who  can  connect  himself  with  the  source  of 
title  and  who  has  such  equities  as  will  control  the  legal 


1/  Proctor  v.  Painter,  15  F.2d  974  (9th  Cir.  1926). 

2/  Jorgensen  v.  McAllister,  34  Ida.  182,  202  Pac . 

1059  (1921) (state  grant  for  common  school  purposes) ;  see 
Iron  Silver  Min.  Co.  v,  Campbell,  135  U.S.  286  (1890)  (lode 
in  placer) . 

3/  See  United  States  v.  Minor,  114  U.S.  233  (1885). 

4/  Mullan  v.  United  States,  118  U.S.  271  (1886); 
United  States  v.  Lavenson,  206  Fed.  755  (W.D.Wash.  1913). 

5/  43  U.S.C.  §  1166  (1964) . 
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title  in  the  patentee's  hands.  1/  An  individual  who  brings 
an  action  to  set  aside  a  patent  must  show  not  only  that  the 
patentee  was  not  entitled  to  the  patent,  but  also  that, 
but  for  the  error  or  fraud  or  imposition  of  which  he  com¬ 
plains,  he,  the  complainant,  would  have  been  entitled  to  a 
patent.  2 / 

A  mineral  patent  may  not  be  set  aside  or  modified  unless 
the  evidence  is  "so  clear,  unequivocal,  and  convincing  that 
it  does  not  leave  the  issue  in  doubt".  3/ 

Patents  are  sometimes  issued  in  the  name  of  the  original 
locator  or  entryman,  without  regard  to  intervening  changes  in 
ownership,  the  patent  running  to  the  named  grantee,  his  heirs 
and  assigns.  In  such  a  case,  the  question  of  to  whose  bene¬ 
fit  the  title  will  inure  is  for  the  courts,  not  the  land 
office,  and  the  grant  of  a  patent  to  the  original  locator  does 
not  prevent  another  person  from  showing,  in  the  courts,  a 
derivative  claim  to  the  title.  4/  One  who  obtains  a  mineral 
patent  by  fraud  may,  in  an  equitable  proceedings,  be  declared 
to  be  a  trustee  holding  the  legal  title  in  trust  for  the  true 
owner  and  may  be  compelled  to  convey  the  legal  title  to  the 
true  owner .  5 J 


1/  St,  Louis  Smelting  6c  Refining  Co.  v,  Kemp,  104  U.S. 

636  (1882). 

2/  Peabody  Gold  Min0  Co,  v.  Gold  Hill  Min,  Co.,  106 
Fed.  241  (C.C.N.D.Cal,  1900),  aff ’d  111  Fed.  817  (9th  Cir. 

1901);  see  Lee  v.  Johnson,  116  U.S.  48  (1885). 

3/  Thallman  v,  Thomas,  111  Fed.  277  (8th  Cir.  1901). 

4/  Van  Sice  v.  Ibex  Min.  Co,,  173  Fed.  895  (8th  Cir,  1909). 

5/  South  End  Min,  Co,  v.  Tinney,  22  Nev.  19,  35  Pac. 

89  (1894) . 
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3. 


Lodes  in  placers. 


Section  11  of  the  Mineral  Location  Law  of  1872  1/  pro¬ 
vides: 


"...  where  a  vein  or  lode  ...  is  known  to 
exist  within  the  boundaries  of  a  placer  claim,  an 
application  for  a  patent  for  such  placer  claim  which 
does  not  include  an  application  for  the  vein  or  lode 
shall  be  construed  as  a  conclusive  declaration  that 
the  claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim;  but  where  the 
existence  of  a  vein  or  lode  in  a  placer  claim  is  not 
known,  a  patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  and  other  deposits  within  the  bound¬ 
aries  thereof." 

The  determination,  in  a  controversy  between  a  lode  claim¬ 
ant  and  a  placer  claimant,  of  whether  a  lode  was  known  to 
exist  within  the  limits  of  the  placer  claim  at  the  time  appli¬ 
cation  was  made  for  patent  is  governed  by  policies  and  objec¬ 
tives  of  the  law  which  are  substantially  different  from  those 
which  govern  the  determination,  in  a  controversy  between  two 
lode  claimants  of  the  same  ground,  of  whether  there  has  been 
a  discovery  of  a  vein  or  lode,  2/  and  the  lode  claimant  seeking 
to  show  the  existence  of  a  known  lode  within  the  limits  of 
a  patented  placer  claim  has  a  greater  burden  than  a  lode 
claimant  seeking  to  show  a  discovery  as  against  another  lode 
claimant  of  the  same  ground.  3/ 

It  is  not  sufficient  that  there  be  a  lode  or  vein 
actually  within  the  limits  of  the  placer  claim,  the  existence 
of  which  subsequent  developments  may  prove,  if  it  was  not 
known  to  exist  at  the  time  of  the  application  for  the  patent 


1/  30  U.S.C.  §  37  (1964)  . 

2/  Migeon  v.  Montana  Cent.  Ry.,  77  Fed.  249  (9th  Cir. 
1896)  . 

3/  Crofoot  v.  Hill,  74  Nev„  173,  326  P . 2d  417  (1958). 
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for  the  placer  claim,  IV  Merc  belief,  as  opposed  to  knowledge, 
of  the  existence  of  the  vein  or  lode  is  not  sufficient,  2/ 
nor  is  it  sufficient  that  there  be  some  indications,  by  out¬ 
cropping  on  the  surface,  of  the  existence  of  lodes  or  veins 
of  rock  in  place  bearing  gold  or  silver  or  other  precious 
metals,  but  rather  the  lodes  of  veins  must  be  clearly  ascer¬ 
tained,  and  be  of  such  extent  as  to  render  the  land  more  valu¬ 
able  on  that  account  and  justify  their  exploitation.  3/  As 
the  court  said  in  Clark  Montana  Realty  Co.  v,  Ferguson:  4/ 

"To  so  establish  that  a  lode  was  known  to 
exist  when  the  placer  patent  was  applied  for,  it 
must  appear  that  at  that  time  the  lode  was  clearly 
ascertained  and  defined,  and  of  such  known  extent 
and  content  that,  in  view  of  all  circumstances 
and  conditions  affecting  its  worth,  such  as  the 
importance  locally  attached  to  like  lodes  under 
similar  conditions,  ease  or  difficulty  of  devel¬ 
opment,  facilities  for  ore  treatment,  cost  of 
mining  and  reducing  ores,  reasonable  probabilities 
of  development,  and  the  like,  it  then  would  have 
justified  location,  development,  and  exploitation, 
and  because  of  which  it  and  the  area  attaching  to 
or  excluded  with  it  then  were  valuable,  and  more 


1/  Sullivan  v.  Iron  Silver  Min,  Co.,  143  US.  431  (1892); 
Migeon  v,  Mont,  Cent,  Ry , ,  77  Fed,  249  (9th  Cir.  1896);  Clark 
Montana  Realty  Co,  v.  Ferguson,  218  Fed,  959  (D,Mont.  1914);  cf . 
Inyo  Marble  Co,  v  Loundagin,  120  Cal.App,  298,  7P.2d  1067 
(1932)  (evidence  of  value  of  deposits  not  limited  to  what  was 
known  at  the  time  of  the  application  for  a  placer  patent). 

2/  Iron  Silver  Min,  Co.  v.  Reynolds,  124  U.S.  374  (1888); 
Sullivan  v.  Iron  Silver  Min.  Co.,  143  U.S.  431  (1892). 

3/  United  States  v.  Iron  Silver  Min,  Co,,  128  U.S.  673 
(1888);  Sullivan  v.  Iron  Silver  Min,  Co.,  143  U.S.  431  (1892); 
Migeon  v,  Mont.  Cent  Ry . ,  77  Fed,  249  (9th  Cir,  1896); 

McConaghy  v.  Doyle,  32  Colo.  92,  75  Pac .  419  (1903). 

4/  218  Fed.  959  (D.Mont.  1914), 
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valuable  than  for  placer  mining  purposes." 

To  be  a  "known  vein",  it  must  have  been  known  to  the 
applicant  for  a  patent  to  a  placer  claim,  or  to  the  commun¬ 
ity  generally,  or  e?lse  disclosed  by  workings  and  obvious 
to  anyone  making  a  reasonable  and  fair  inspection  of  the 
premises.  1/  When  a  valid  location  of  a  vein  or  lode  has 
been  made  and  its  boundaries  have  been  marked  on  the  ground 
so  as  to  be  readily  traced,  and  the  notice  of  location  has 
been  recorded,  it  is  a  vein  or  lode  "known  to  exist"  regard¬ 
less  of  whether  personal  knowledge  of  the  location  has  come 
to  placer  claimants.  2/ 

Knowledge  of  the  existence  of  a  vein  or  lode  within  the 
boundaries  of  a  placer  claim  may  be  obtained  from  its  outcrop 
within  such  boundaries,  from  the  developments  of  the  placer 
claim  previous  to  the  application  for  a  patent,  by  the  tracing 
of  the  vein  from  another  lode,  or  perhaps  from  the  general 
condition  and  developments  of  mining  ground  adjoining  the 
placer  claim.  Such  knowledge  may  also  be  obtained  from  the 
information  of  others  who  have  made  the  necessary  exploration 
to  ascertain  the  fact.  3/ 

The  term  "known  vein"  refers  to  a  vein  or  lode  whose 
existence  is  known,  not  necessarily  one  which  has  been  appro¬ 
priated  by  location.  4/  On  the  other  hand,  the  mere  fact 
that  a  lode  location  has  been  made  does  not  establish  that 
the  vein  was  a  "known  vein"  on  the  date  the  lode  location 
was  made,  particularly  where  the  only  evidence  of  a  discovery 


1/  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  Gold  &  Silver 
Min.  Co.,  143  U.S.  394  (1892);  Mutchmor  v.  McCarty,  149  Cal. 
603,  87  Pac.  85  (1906) . 

2/  Noyes  v.  Mantle,  127  U.S.  348  (1888). 


3/  Iron  Silver  Min.  Co.  v.  Reynolds,  124  U.S.  374  (1888). 

4/  Noyes  v.  Mantle,  127  U.S.  348  (1888);  Iron  Silver 

Min.  Co.  v.  Mike  &  Starr  Gold  &  Silver  Min.  Co.,  143  U.S.  394 
(1892) . 
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on  the  part  of  the  lode  locator 
itself.  1/ 


is  the  location  certificate 


One  seeking  to  impeach  a  patent  for  a  placer  claim  by 
showing  that  a  lode  was  known  to  exist  within  the  limits  of 
a  placer  claim  on  the  date  of  the  application  for  patent 
must  present  proof  which  is  "clear  and  convincing  in 

quantity  and  quality  that  inspires  confidence  and ’produces 
conviction."  2/ 


The  precarious  position  in  which  the  "known  lode" 
doctrine  piaces  the  patentee  of  a  placer  claim  was  de- 
scribed  in  McKay  v.  Mesch;  3/ 


MIx  lodes  were  conspicuous  upon  the  land,  like 
a  stone  wall  or  growing  trees,  and  so  indubitably 
known,  general  and  undefined  exceptions  of  them 
would  be  valid,  and  their  existence  easily  demon¬ 
strated  in  any  suit.  But  they  are  not.  Too  often 
it  is  that  their  existence,  first  discovered  long 
after  patent,  is  seized  upon  by  the  covetous  and 
speculative  to  attack  the  patent,  10,  20,  40  years 
subsequent  to  its  issuance,  in  the  hope  that  the 
lode  may  before  court  or  jury  be  given  the  character 
of  a  known  lode'  by  the  recollections,  real  or 
imaginary,  of  ancient  witnesses.  And  one  defeated 
another  takes  his  place,  ad  infinitum.  In  consequence 
placer  patent  titles  to  lands  of  great  value  are 
never  finally  quieted  and  are  always  doubtful,  in 
theory  at  least.  Instances  have  occurred  where, 
upon  such  recollections,  years  subsequent  to  patent, 
lode  after  lode  were  so  carved  out  until  the  entire 


— /  Crofoot  v.  Hill,  74  Nev  173,  326  P,2d  417  (1958). 

,n  m  ~L  ,n!fyk  Montana  Realty  v.  Ferguson,  218  Fed.  959 
75 ' Pac £ * 4  191  (1903y£'C'Ord’  McCona8hy  v-  Doyie,  32  Colo.  92, 

1'  274  Fed.  867  (D  Mont,  1921). 
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premises  had  been  held  to  have  been  excluded  ab 
initio  by  the  patent  itself,  rendering  the  latter 
a  mere  scrap  of  paper,  conveying  nothing.  Such 
might  be  its  fate  in  this  and  in  any  case." 


D.  Administrative  procedure. 


1 .  The  role  of  the  Secretary  of  the  Interior  in 

the  issuance  or  denial  of  a  mineral  patent. 


The  Secretary  of  the  Interior  has  plenary  authority  over 
the  public  lands,  including  mineral  lands,  and  has  been  en¬ 
trusted  with  the  function  of  making  the  initial  determination 
of  the  validity  of  claims  against  such  lands,  to  the  end  that 
valid  claims  may  be  recognized,  invalid  ones  eliminated,  and 
the  rights  of  the  public  preserved.  _L /  Although  a  determina¬ 
tion  of  the  validity  of  a  mining  claim  is  frequently  made  in 
connection  with  an  application  for  a  patent,  such  determina¬ 
tion  may  be  made  at  any  time  before  a  patent  issues,  whether 
or  not  an  application  for  a  patent  has  been  made,  2 / 

It  has  been  contended  by  the  Secretary,  unsuccessfully, 
that  the  granting  of  a  mineral  patent  is  a  matter  which  is 
"by  law  committed  to  agency  discretion",  3/  a  view  which  fails 
to  recognize  the  fundamental  distinction  between  the  mining 
laws  and  the  mineral  leasing  laws.  Under  the  mineral  leasing 
laws,  the  Secretary  may,  in  his  discretion,  refuse  to  issue 


1/  43  U.S.C.  §§  2,  1201,  1457  (1964);  Cameron  v.  United 

States,  252  U.S.  450  (1920);  Best  v.  Humboldt  Placer  Min.  Co., 
371  U.S.  334  (1963). 

2 J  Cameron  v.  United  States,  252  U.S.  450  (1920). 

3/  See  Adams  v.  Witmer,  271  F.2d  29,  33  (9th  Cir.  1958). 
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\ 


any  lease  or  prospecting  permit  at  all  on  a  given  tract.  1/ 
The  locator  of  a  mining  claim,  however,  holds  his  claim  by 
virtue  of  an  Act  of  Congress.  Upon  compliance  with  the  re¬ 
quirements  of  the  mining  laws,  he  is  entitled  to  a  patent, 
and  the  Secretary  has  no  discretion  to  deny  an  application 
for  a  mineral  patent  where  all  the  requirements  of  law  have 
been  met.  2/  Thus,  in  the  mining  laws,  Congress  chose  a 
method  of  disposing  of  public  lands  whereby  the  recipient  of 
the  grant  had  only  to  prove  that  he  met  the  statutory  re¬ 
quirement  in  order  to  confirm  by  patent  the  rights  obtained 

by  location.  The  power  confided  to  the  Secretary  with  re¬ 
spect  to  the  issuance  of  mineral  patents  is  not  that  of 
granting  or  denying  a  privilege  but  of  determining  whether 
an  existing  privilege  conferred  by  Congress  has  been  law¬ 
fully  exercised.  The  distinction  between  the  power  of  the 
Secretary  to  issue  a  mineral  patent  and  his  power  to  issue 

a  mineral  lease  or  permit  is  the  distinction  between  a 

positive  mandate  to  the  Secretary  and  permission  to  take 
certain  action  in  his  discretion.  3/ 


Judicial  review  of  the  Secretary's  action. 


Although  the  courts  have  a  very  limited  function  in 
reviewing  decisions  of  the  Secretary  concerning  the  granting 
or  denying  of  mineral  patents  or  the  invalidation  of  mining 
claims,  4/  the  decisions  of  the  Secretary  are,  notwithstanding 


1/  United  States  ex  rel,  McLennan  v.  Wilbur,  283  U.S. 
414  (1931);  Udall  v.  TalLman,  380  U.S.  1  (1965). 

2/  Wilbur  v.  United  States  ex  rel.  Krushnic.  280  U.S. 
306  (1930). 

3/  See  Wyoming  v.  United  States,  255  U.S.  489  (1921); 
United  States  ex  rel.  McLennan  v,  Wilbur,  283  U.S.  414  (1931); 
Wil lcoxson  v.  United  States,  313  F.2d  884  (1963). 

4/  Preuss  v.  Udall,  359  F.2d  615  (D.C.Cir . . 1965) . 
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his  protestations,  1/  subject  to  judicial  review:  2/  In  this 
regard,  Congress  has  recognized  that  problems  involving  min¬ 
eral  rights  are  peculiar  to  the  western  area  of  the  United 
States,  and  that  they  are  "problems  with  which  the  judges  in 
those  areas  are  familiar  and  which  they  can  handle  expedi¬ 
tiously  and  intelligently."  3/  Section  2  of  the  Act  of 
October  5,  1962  4/  amended  the  district  court  venue  statute 
to  provide  for  venue  in  any  judicial  district  in  which  the 
real  property  involved  is  situated.  The  Department  of 
Justice,  however,  is  waging  a  vigorous  compaign  to  prevent 
such  actions  from  being  heard  in  the  district  courts  out¬ 
side  the  District  of  Columbia,  except  within  the  narrow 
confines  of  what  it  terms  "mandamus  limitations".  5/ 

The  argument  advanced  by  the  Department  of  Justice  in 
support  of  this  campaign  is  that  (1)  prior  to  1962,  the  dis¬ 
trict  courts  outside  the  District  of  Columbia  were  wholly 
without  jurisdiction  over  the  person  of  the  Secretary  of  the 
Interior,  and  (2)  the  Act  of  October  5,  1962  6/  conferred 


1/  See  Adams  v.  Witmer,  271  F.2d  29  (9th  Cir .  1958); 
Converse  v.  Udall,  399  F.2d  616  (9th  Cir.  1968). 

2/  El  Paso  Brick  Co.  v.  McKnight ,  233  U„S.  250  (1914); 
Best  v,  Humboldt  Placer  Min.  Co.,  371  U.S„  334  (1963);  Adams 
v.  Witmer,  271  F.2d  29  (9th  Cir.  1958);  Adams  v.  United 
States,  318  F.2d  861  (9th  Cir.  1963);  Converse  v.  Udall  399 
F . 2d  616  (9th  Cir.  1968). 

3/  S. Rep. No.  1992,  87th  Cong.,  2d  Sess.  (1962). 

4/  28  U.S,C0  §  1391(e)  (1964). 

_5 /  See  Hyde ,  Marketability  Held  Applicable  to  All  Min¬ 

ing  Claims  as  Test  of  Validity  of  Discovery,  6  Land  &  Nat. Res. 
Div.J.,  Dept,  of  Justice  295  (1968);  Warner,  Disposition  of 
Suits  for  Injunctive  Relief  and  in  the  Nature  of  Mandamus 

Against  Federal  Officers,  6  Land  &  Nat . Res . Div . J . ,  Dept,  of 
Justice  415  (1968) . 

6/  28  U.S„C.  §§  1361,  1391(e)  (1964). 


709 


upon  the  district  courts  jurisdiction  over  the  person  of  the 
Secretary  of  the  Interior  only  in  actions  in  the  nature  of 
mandamus .  1/ 

The  first  part  of  the  argument  advanced  by  the  Depart¬ 
ment  of  Justice  seems  to  ignore  the  distinction  between 
jurisdiction  and  venue.  Jurisdiction  is  the  power  to  hear 
and  determine  a  cause,  while  venue  is  the  place  where  the 
cause  may  or  should  be  heard.  2/  Prior  to  October  5,  1962, 
the  venue  of  a  suit  against  a  government  official  involving 
an  act  done  in  his  official  capacity  was  in  the  district  of 
his  official  residence.  3/  An  officer  of  the  United  States 
whose  official  residence  was  in  Washington,  D.C.,  was  subject 
to  suit  only  in  the  District  of  Columbia.  4/  He  could,  how¬ 
ever,  consent  to  be  sued  in  another  district,  5/  for  venue  is 
no  more  than  a  personal  privilege  which  may  be  waived  by  any 
party,  including  the  United  States  and  its  officers.  6/  Sec¬ 
tion  2  of  the  Act  of  October  5,  1962  ]_/  changed  the  venue 


1/  Supplemental  and  Replacement  Brief  and  Appendix 
for  the  United  States,  Appellee,  and  Brief  and  Appendix  for 
Stewart  L.  Udall,  Secretary  of  the  Interior,  Appellee  and 
Counterclaim  Defendant,  Coleman  v.  United  States,  363  F.2d 
190  (9th  Cir.  1966). 

2/  Brown  v.  Pyle,  310  F.2d  95  (5th  Cir.  1962);  Farmers 
Elevator  Mut .  Ins.  Co.,  v.  Carl  J.  Austad  &  Sons,  Inc.,  343 
F . 2d  7  (8th  Cir.  1965). 

3/  Butterworth  v.  Hill,  114  U.S.  128  (1885). 

4/  Canon  v.  Robertson,  32  F.2d  295  (D.Md.  1929). 

5/  Barrett  Co.  v.  Ewing,  242  Fed.  506  (2d  Cir.  1917); 
Senitha  v.  Robertson,  45  F.2d  51  (4th  Cir.  1930). 

6/  Freeman  v.  Bee  Machine  Co.,  319  U.S.  448  (1943); 
Panhandle  Eastern  Pipe  Line  Co.  v.  Federal  Power  Commission, 
324  U.S.  635  (1945). 

7/  28  U.S.C.  §  1391(e)  (1964). 
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statute  to  provide  that  venue,  in  actions  against  officers  of 
the  United  States,  could  be  laid  in  any  judicial  district  in 
which  (1)  a  defendant  in  the  action  resides,  (2)  the  cause 
of  the  action  arose,  (3)  any  real  property  involved  in  the 
action  is  situated  or  (4)  the  plaintiff  resides  if  no  real 
property  is  involved  in  the  action. 

The  second  part  of  the  argument  advanced  by  the  Depart¬ 
ment  of  Justice  misconceives  the  purpose  and  effect  of  Sec¬ 
tion  1  of  the  Act  of  October  5,  1962,  1/  insofar  as  it  con¬ 
ferred  jurisdiction  upon  the  district  courts  outside  of  the 
District  of  Columbia  to  grant  relief  in  the  nature  of  man¬ 
damus.  Although  the  federal  district  courts  both  within  and 
without  the  District  of  Columbia  have  always  had  the  jurisdic¬ 
tion  to  issue  injunctions,  2/  writs  of  habeas  corpus,  3/  and 
(since  the  enactment  of  the  Declaratory  Judgment  Act)  declar¬ 
atory  judgments,  4/  with  regard  to  relief  in  the  nature  of 
mandamus,  5/  however,  prior  to  1962  there  existed  a  disparity 
between  the  courts  of  the  District  of  Columbia  and  the  district 
courts  outside  the  District  of  Columbia.  In  M'lntire  v.  Wood  6/ 
the  Supreme  Court  held  that  the  Judiciary  Act  did  not  confer 
upon  the  federal  district  courts  outside  the  District  of 
Columbia  the  power  to  issue  writs  of  mandamus.  In  Kendall  v. 


1/  Id.  §  1361. 

2/  See  Noble  v.  Union  River  Logging  R.  Co.,  147  U.S. 
165  (1893);  American  School  of  Magnetic  Healing  v.  McAnnultv 
187  U.S.  94  (1902). 

3/  28  U.S.C.  §  2241  (1964). 

4/  Id.  §  2201. 

— /  Fed. R. Civ. P.  81(b)  abolished  writs  of  mandamus,  but 

preserved  the  relief  theretofore  available  by  mandamus.  See 
Hammond  v.  Hull,  131  F.2d  23  (D.C.Cir.  1942);  Youngblood  ~ 
United  States,  141  F.2d  912  (6th  Cir.  1944). 

6/  11  U.S,  (7  Cranch  )  504  (1813). 


United  States.  1/  however,  the  Supreme  Court  held  that  the 
courts  of  the  District  of  Columbia  inherited  the  common- law 
jurisdiction  of  the  Maryland  courts,  and  that  therefore  they 
had  original  jurisdiction  to  issue  writs  of  mandamus.  Thus, 
by  virtue  of  an  historical  accident,  the  courts  of  the  District 
of  Columbia  had  greater  power  than  other  federal  courts  to 
grant  mandatory  relief.  2/  Section  1  of  the  Act  of  October  5, 
1962  3/  merely  conferred  upon  the  district  courts  outside  the 
District  of  Columbia  the  power  to  grant  relief  in  the  nature 
of  mandamus,  a  power  which  theretofore  had  been  held  only  by 
the  courts  of  the  District  of  Columbia.  The  Act  did  not  grant 
the  district  courts  outside  the  District  of  Columbia  jurisdic¬ 
tion  not  theretofore  exercised  by  those  courts,  4/  nor  did  it 
deprive  those  courts  of  jurisdiction  theretofore  exercised. 

The  Circuit  Courts  have  declined  to  hold  that  the  juris¬ 
diction  of  the  district  courts  is  confined  within  the  "man¬ 
damus  limitations"  urged  by  the  Department  of  Justice,  5/  and 
in  Converse  v.  Udall  j3/  the  Court  of  Appeals  for  the  Ninth 
Circuit  held  that  the  district  court  had  jurisdiction  under 


1/  37  U.S,  (12  Pet.)  524  (1838). 

2/  S. Rep. No.  1992,  87th  Cong.,  2dSess.  (1962). 

3/  28  U.S.C.  §  1361  (1964). 

4/  See,  e . White  v.  Administrator  of  G0S*A.  ,343  F.2d 
444  (9th  Cir.  1965). 

5 /  Henrikson  v.  Udall,  350  F.2d  949  (9th  Cir.  1965) 

(appeal  from  District  Court  for  the  Northern  District  of  Cal¬ 
ifornia);  Brennan  v.  Udall,  379  F.2d  803  (10th  Cir.  1967) 
(appeal  from  District  Court  for  the  District  of  Colorado); 
Harvey  v.  Udall,  384  F.2d  883  (10th  Cir.  1967)  (appeal  from 
District  Court  for  the  District  of  New  Mexico);  Converse  v. 
Udall,  399  F.2d  616  (9th  Cir.  1968)  (appeal  from  District 
Court  for  the  District  of  Oregon);  Udall  v.  Oil  Shale  Corp., 
No.  9581  (10th  Cir.  Feb.  4,  1969). 

6/  399  F . 2d  616  (9th  Cir.  1968). 
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the  Administrative  Procedure  Ast,  1/  expressly  declining  to 
decide  whether  the  district  court  also  had  jurisdiction  under 
Section  1  of  the  Act  of  October  5,  1962.  2/ 


1/  5  U.S.C.  §  701  et  seq.  (Supp. Ill,  1965-1967). 

2/  28  U.S.C.  §  1361  (1964). 
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CHAPTER  16 


CONTESTS  AND  PROTESTS 


A.  Contests . 


1.  Private  contests. 


Private  contest  proceedings  constitute  a  means  or  method 
by  which  a  private  person  may  call  to  the  attention  of  the 
Bureau  of  Land  Management  the  invalidity  of  a  mining  claim, 
where  such  invalidity  does  not  appear  on  the  records  of  the 
Bureau  of  Land  Management.  A  private  contest  may  not  be 

used  to  determine  priority  of  possession  as  between  rival 
locators,  2/  but  may  be  used  to  determine  rights  as  between 
a  mineral  locator  and  an  oil  and  gas  lessee.  3/  Where  the 
elements  of  a  contest  are  not  present,  any  objection  raised 
is  treated  as  a  protest.  4/ 

Any  person  desiring  to  initiate  a  private  contest  must 
file  a  complaint  in  the  proper  land  office.  5/  The  contestant 
must  serve  a  copy  of  the  complaint  on  the  contestee  not  later 
than  30  days  after  filing  the  complaint,  and  must  file  proof 
of  such  service  in  the  office  where  the  complaint  was  filed 


1/  Duguid  v.  Best,  291  F.2d  235  (9th  Cir.  1961). 

2/  See  id. 

3/  Union  Oil  Co.  of  California  v.  Udall,  289  F.2d 
790  (D.C.Cir.  1961);  Union  Oil  Co.  of  California,  65  I.D. 
245  (1958). 

4/  43  C.F.R.  §  1852.1-2  (1968). 

5/  Id.  §  1852.1-3. 
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within  30  days  after  service,  \J  If  an  answer  to  a  contest 
complaint  is  not  filed  as  required,  the  allegations  of  the 
complaint  will  be  taken  as  admitted  and  the  Manager  of  the 
Bureau  of  Land  Management  will  decide  the  case  without  a 
hearing.  2/  The  procedural  aspects  of  private  contests  are 
prescribed  in  detail  by  the  regulations.  3/ 


2.  Government  contests. 


The  government  may  initiate  a  contest  4/  for  any  cause 
affecting  the  legality  or  validity  of  any  entry  or  mining 
claim  on  public  land.  5/  A  government  contest  is  initiated 
by  the  Secretary,  acting  through  the  Bureau  of  Land  Manage¬ 
ment,  pursuant  to  his  general  supervisory  authority  over 
public  business  relating  to  public  lands.  6/ 

If  an  answer  to  a  contest  complaint  is  not  filed  as  re¬ 
quired,  the  allegations  of  the  complaint  will  be  taken  as 
admitted  by  the  contestee,  and  the  Manager  of  the  Bureau  of 
Land  Management  will  decide  the  case  without  a  hearing,  _7/ 


1/  Id. 

2/  Id.  §  1852 o 1-7.  See  Wadsworth  v.  Ankder ,  70  I.D. 

537  (1963) .  The  regulation  cannot  be  waived  in  a  private 
contest.  Paradise  Irrigation  Dist.  v.  Duguid,  71  ID  442 
(1964) . 

3/  43  C. F. R,  §§  1852.1-4  to  1852.1-8  and  1852,3-1  to 

1852.3-9  (1968), 

4/  The  B  LoM,  Manual  and  the  Forest  Service  Manual 
use  the  terms  "protest”  and  "adverse"  as  synonyms  for  "contest 

5/  43  C.F.R.  §  1852.2-1  (1968). 

6/  Duguid  v.  Best,  291  F  2d  235  (9th  Cir,  1961). 

7/  43  C.F.R.  §  1852. 1-7 (a)  (1968);  United  States  v. 

Smith,  67  I.D.  311  (I960). 
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This  regulation  has  been  waived  in  but  one  case,  which  in¬ 
volved  unusual  circumstance?.  1/ 

A  government  contest  is  analogous  to  an  equitable  action 
to  quiet  title,  2/  and  has  been  described  as  a  particularly 
appropriate  vehicle  for  determination  of  the  validity  of 
mining  claims.  3/  In  a  government  contest,  the  United  States 
assumes  the  role  of  a  rival  or  adverse  claimant  to  the  ground.  4/ 
A  sampling  of  recent  decisions  of  the  Secretary  shows  that  in 
the  majority  of  cases,  the  ground  is  claimed  by  the  United 
States  for  forest  purposes.  _5/  Other  conflicting  uses  include 
use  by  the  Atomic  Energy  Commission,  _6/  use  as  a  national  monu¬ 
ment,  JJ  oil  shale  withdrawals,  8/  power  withdrawals,  J9/  and  use 


1/  United  States  v.  Humboldt  Placer  Min.  Co.,  71  I.D. 

434  (1964). 

2/  Mulkern  v.  Hammitt,  326  F.2d  896  (9th  Cir.  1964); 

Davis  v.  Nelson,  329  F.2d  846  (9th  Cir.  1964). 

3/  Best  v.  Humboldt  Placer  Min.  Co.,  371  U.S.  334  (1963). 

4/  H.  H.  Yard,  38  L.D.  59  (1909). 

5/  United  States  v.  Smith,  66  I.D.  169  (1959);  United 

States  v.  S.M.P.  Min.  Co.,  67  I.D.  141  (1960);  United  States 
v.  Carlile,  67  I.D.  417  (1960);  United  States  v.  Mattey,  68 
I.D.  63  (1960);  United  States  v.  Driear,  70  I.D.  10  (1963); 
United  States  v.  Melluzo,  70  I.D.  184  (1963);  United  States 
v.  Denison,  71  I.D.  144  (1964);  United  States  v.  McClarty,  71 
I.D.  331  (1964);  United  States  v.  Wedertz,  71  I.D.  368  (1964); 
United  States  v.  Converse,  72  I.D.  141  (1965);  United  States 
v.  Baranof  Exploration  &  Development  Co.,  72  I.D.  212  (1965). 


6/ 

7/ 

8/ 

Union  Oil 
9/ 


United  States  v.  Snyder,  72  I.D.  223  (1965). 

United  States  v.  Middleswart,  67  I.D.  232  (1960). 

See  Union  Oil  Co.  of  California,  71  I.D.  169  (1964); 
Co,  of  California,  72  I.D.  313  (1965). 

See  Herbert  H ,  Blakemore,  72  I.D.  248  (1965). 
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for  reservoir  purposes.  1/ 

A  mining  claim  in  a  national  forest  may  be  contested  by 
the  Forest  Service  at  any  time  prior  to  the  issuance  of  patent, 
and  no  patent  may  be  issued  until  the  Bureau  of  Land  Manage¬ 
ment  determines  that  the  Forest  Service  will  not  contest  the 
claim.  2/  The  Forest  Service  makes  the  mineral  examination,  and 
if  a  contest  is  recommended,  Forest  Service  attorneys  conduct 
the  prosecution  of  the  contest  on  behalf  of  the  United  States.  3/ 
Once  the  Forest  Service  recommends  the  initiation  of  a  contest 
to  determine  the  validity  of  a,  mining  claim,  the  Bureau  of  Land 
Management,  upon  a  determination  that  the  elements  of  a  contest 
are  present,  cannot  inquire  into  the  reasons  or  justifications 
for  such  proceeding,  nor  can  it  question  the  methods  of  the 
Forest  Service  in  dealing  with  mining  claimants  in  the  national 
forests.  In  such  a  case,  the  sole  function  of  the  Bureau  of 
Land  Management  is  to  proceed  with  the  hearing  as  requested 
and  determine  the  issue  set  forth  in  the  contest  complaint, 
even  though  such  proceeding  may  conflict  with  its  own  policy 
in  administering  mining  claims  on  the  public  lands.  4/ 

The  procedural  aspects  of  Government  contests  are  governed 
by  the  rules  relating  to  private  contests,  with  certain  excep¬ 
tions  set  forth  in  the  regulations.  _3/ 


B.  Protests. 


At  any  time  prior  to  the  issuance  of  patent,  a  protest 


1/  United  States  v.  Humboldt  Placer  Min.  Co.,  71  I.D. 
434  (1964) . 

2/  43  C .  F .  R.  §  1862 , 4  (1968). 

3/  VI  B.L.M.  Manual,  ch,  3.1,  Illustration  4  (Rel.  107, 
6/21/62). 

4/  United  States  v,  Bergdal ,  74  I.D.  245  (1967). 

5/  43  C.F.R0  §  1852.2-2  (1968), 
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may  be  filed  against  the  patenting  of  the  claim  as  applied 
for,  upon  any  ground  tending  to  show  that  the  applicant  has 
failed  to  comply  with  the  law  in  any  matter  essential  to  a 
valid  entry  under  the  patent  proceedings.  1 /  Anyone  may 
protest  the  issuance  of  a  patent  for  a  mining  claim,  2/  but 
a  protest  cannot  be  made  the  means  of  preserving  a  surface 
conflict  lost  by  failure  to  adverse  or  lost  by  the  judgment 
of  the  court  in  an  adverse  suit.  3/ 

A  co-owner  who  has  been  excluded  from  the  application 
may  protest  against  the  issuance  of  a  patent  as  applied  for, 
setting  forth  the  nature  and  extent  of  his  interest.  4/  A 
protest  may  not  be  based  on  the  rights  of  a  third  person  who 
has  not  filed  an  adverse  claim.  5/ 

The  nature  of  a  protest  and  the  features  distinguishing 
it  from  an  adverse  claim  were  discussed  in  Wright  v.  Dubois:  6/ 

"But  it  is  said  by  counsel  that,  under  the  last 
clause  of  the  statute  quoted,  any  person  may  object 
that  the  applicant  has  failed  to  comply  with  the 
terms  of  the  chapter;  and  why  should  they  not  have 
the  same  privilege  as  strangers?  Have  they  for¬ 
feited  this  right  by  failing  to  adverse?  It  becomes 
necessary  to  see  what  right  this  last  clause  gives. 

I  think  all  that  it  covers  is  the  right  to  anybody  to 


1/  Id.  §  3482.1. 

2/  30  U.S.C.  §  29  (1964):  ".  .  .  and  thereafter,  no 

objection  from  third  parties  to  the  issuance  of  a  patent 
shall  be  heard,  except  it  be  shown  that  the  applicant  has 
failed  to  comply  with  the  terms  of  this  chapter." 

3/  43  C.F.R.  §  3482.1  (1968). 

4/  Id.  §  3482.1(a). 

5/  Bradstreet  v.  Rehm,  21  L.D.  30  (1895). 

6/  21  Fed.  693  (C.C.D.Colo.  1884). 
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come  in  and  enter  his  protest  or  objection;  in  other 
words,  to  say  to  the  officers  of  the  government 
that  the  applicant  has  not  complied  with  the  terms 
of  the  statute,  and  to  insist  that  there  shall  be 
an  examination  by  such  officers  to  see  if  the  terms 
have  in  fact  been  complied  with.  He  does  not  appear 
as  a  party  asserting  his  own  rights;  but  if  we 
may,  so  to  speak,  parallel  these  proceedings 
with  those  in  a  court,  such  an  objector  appears 
as  an  amicus  curiae,  —a  friend  of  the  court,  — 
to  suggest  that  there  has  been  error,  and  that  the 
proceedings  be  stayed  until  further  examination  can 
be  had.  Such  a  protest  does  not  bring  the  protestant 
into  court  for  the  assertion  of  his  own  title 
or  rights;  does  not  revivify  rights  lost  by  a  failure 
to  adverse.  True,  if  the  protest  or  objection  is 
sustained,  the  proceedings  will  be  set  aside,  new 
ones  must  be  commenced,  and  then  the  objector  may 
be  in  a  position  to  assert  his  rights;  but  if  the 
protest  or  objection  be  not  sustained,  the  objector, 
like  an  amicus  curiae,  has  nothing  more  to  say  in 
the  matter.  In  other  words,  the  right  to  protest 
is  not  the  right  to  contest.  The  latter  is  lost 
by  the  failure  to  adverse.  The  former  remains  open 
to  everyone,  holders  of  adverse  claims  as  well 
as  others.  But  the  protest  is  only  to  the  officers 
of  the  government,  challenges  only  the  applicant's 
claims,  and  in  no  manner  brings  up  for  consideration 
any  claims  of  the  protestant.  Such  a  protest  can 
be  made  only  before  the  land  department,  and,  if 
there  rejected,  the  protestant  has  no  further  stand¬ 
ing  to  be  heard  anywhere.  The  protest  cannot  be 
made  the  basis  of  any  litigation  in  the  courts, 
for  the  courts  are  only  open  to  those  who  have  rights 
to  assert;  they  sit  for  the  determination  of  contro¬ 
versies.  They  do  not,  at  the  instance  of  strangers, 
review  the  regularity  of  proceedings,  between  parties 
who  are  competent  to  determine  such  regularity,  and 
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who  do  not  themselves  invite  any  judicial  determin¬ 
ation.”  JL  / 

A  protestant  may  allege  an  interest  in  himself,  together 
with  a  failure  on  the  part  of  the  claimant  to  comply  with  the 
notice  requirements  of  the  statute,  and  in  such  case,  if  it 
is  found  that  the  required  notices  have  not  been  given,  the 
applicant  will  be  required  to  make  a  new  posting  and  publica¬ 
tion,  during  which  the  protestant  may  file  an  adverse  claim.  2/ 
Similarly,  a  protestant  may  allege  an  interest  in  himself 
which  arose  after  the  60- day  publication  period,  as  where  he 
had  relocated  the  claim  upon  the  failure  of  the  applicant  to 
perform  the  annual  assessment  work  after  application  and  Q 

before  entry.  3/  •  ^ 
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\j  Accord.  Neilson  v.  Champayne  Min.  &  Milling  Co., 

119  Fed.  123  (8th  Cir.  1902);  Poore  v.  Kaufman,  44  Mont.  248, 
119  Pac.  785  (1911);  Conway  v.  Fabian,  108  Mont.  287,  89 
P . 2d  1022  (1939). 

2/  Bright  v,.  Elkhorn  Min.  Co.,  8  L.D.  122  (1889). 

3/  Little  Pauline  v.  Leadville  Lode,  7  L.D.  506  (1888). 
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